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Background 

i. CIRCUMSTANCES LEADING TO THE INVESTIGATION 

In 2012 the freelance writer, Lesley Winton, was engaged by the local charity 
SANDS Lothians1 to write a book. SANDS Lothians wished to publish this book to 
explain its work as a charity and to share the experiences of parents who had 
suffered the loss of their babies through miscarriage, stillbirth or neonatal death. 

As part of the research for the book, Lesley Winton attended Seafield 
Crematorium in Edinburgh on 22 October 2012 to interview Jane Darby, the 
Superintendent there. Lesley Winton hoped to obtain information about the 
nature of the funeral services held at Seafield and find out what support was 
offered to families. During the course of her research for the book, Ms. Winton 
had become very concerned to discover from those she interviewed that parents 
had received the ashes of their babies following cremation at the privately run 
Seafield and Warriston Crematoria while other parents, whose babies were 
cremated at the local authority Crematorium, Mortonhall, had not. She discussed 
this matter with Jane Darby. 

Jane Darby advised Lesley Winton that during the 18 years she had been 
involved in the cremation of deceased, miscarried and stillborn babies at Seafield 
she had always managed to obtain ashes for the next of kin. She had achieved 
this by modifying the settings for airflow within the cremator chamber using a 
special setting on the equipment, known as "baby mode". She would also 
manually override the equipment to lower the temperature of the main chamber 
of the cremator, known as the primary chamber. Ms Winton was deeply 
concerned to hear this information because it had been remarkably easy for her 
to find this out from Jane Darby and she could not understand why this issue had 
not been addressed before by Mortonhall, given the apparent simplicity of the 
solution. 

Ms. Winton immediately appreciated the significance of her findings for 
bereaved parents of the future but she was also concerned about how 
devastating this information would be for the parents for whom this information 
came too late. She decided to share this information as soon as possible with 
Dorothy Maitland, the Operations Manager of SANDS Lothians. Ms. Maitland was 
also the bereaved mother of a baby girl cremated at Mortonhall Crematorium in 
1986. Lesley Winton hoped that the information she obtained from Seafield 
could be provided sensitively by SANDS Lothians to affected next of kin and to 
those with an interest in this information. 

1 SANDS Lothians is an acronym for Stillbirth and Neonatal Death Society 
Lothians. 
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Dorothy Maitland had been aware for many years that Seafield Crematorium was 
apparently providing ashes to the next of kin of babies while Mortonhall 
Crematorium was unable to do so. She had, however, been told by the then 
Bereavement Services Manager at Mortonhall, George Bell, that this was because 
the ashes at Seafield were, he believed, the remnants of the coffin and not actual 
ash of the remains of the baby. He had explained to her that cremators (the 
equipment used to cremate human remains) were so hot and baby bones so soft . 
that the ashes of babies rose up the chimney flue of the cremator. Dorothy 
Maitland had accepted this explanation. In 1986 she had also been told that there 
would be no ashes from her own baby daughter when her daughter was 
cremated at Mortonhall. She had also accepted that information in good faith. 

As a result of the conversation with Lesley Winton, Dorothy Maitland arranged to 
meet the new Bereavement Services Manager at Mortonhall, Charlie Holt. She 
met him in October 2012. Charlie Holt explained to her that all of the staff at 
Mortonhall had wanted parents to receive ashes and that he had "changed 
things" so that this could now be achieved. In particular, he told her about the 
introduction of the use of a tray inside the cremator to assist the collection of 
ashes from babies or foetuses. 

Following this conversation Ms. Maitland asked to see the Mortonhall Register 
from 1986 that recorded the cremation of her own daughter, Kaelen. She also 
asked Charlie Holt whether he could establish if there had been ashes from the 
cremation. Ms. Maitland told a colleague at SANDS Lothians, Helen Henderson, 
about this situation as Helen had been in the same situation in 2004 with the loss 
of her own baby son, Nathan. Dorothy Maitland was told by Charlie Holt that the 
Register held at the Crematorium recorded that her daughter was interred in the 
Garden of Rest at Mortonhall Crematorium. Helen Henderson was later told 
verbally and in a handwritten note on an e-mail sent to the Crematorium by 
SANDS Lothians that her infant son was interred in the Garden of Rest. The 
records for her baby state in fact that there were no remains following his 
cremation. 

ii. NEWSPAPER AND MEDIA COVERAGE 

Shortly thereafter Dorothy Maitland and Helen Henderson were directed to the 
Garden of Rest at Mortonhall by a groundsman and shown approximately where 
in the Garden of Rest the ashes of their babies were allegedly interred. Dorothy 
Maitland was told that it would not be possible for her to retrieve the ashes. Ms. 
Maitland contacted the Evening News newspaper and advised the journalist Gina 
Davidson of what she had been told. The news stories were published on 5 
December 2012, suggesting the ashes of miscarried, stillborn and neonatal 
babies were "cruelly dumped in a mass unmarked grave at a city crematorium."2 

2 Edinburgh Evening News, 5 December 2012 
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The City of Edinburgh Council is responsible for Mortonhall Crematorium. The 
Council issued an immediate public apology to any bereaved parents affected by 
this development. 

The subsequent media coverage led to over 250 families registering an enquiry 
with the City of Edinburgh Council, seeking to establish whether the ashes of 
their babies had been recovered following cremation. The publicity also led to 
similar, though less numerous, enquiries being made of other cremation 
authorities/including Glasgow City Council and Aberdeen City Council. 

The core concern is that, in cases in which parents were told that following the 
cremation of their babies there had been no ashes, there were in fact ashes that 
had been buried or scattered at a part of the Crematorium that might or might 
not be readily identifiable. 

iii. THE ROSENDALE REPORT 

In response to these developing concerns, the City of Edinburgh Council 
established an initial fact finding investigation by a senior officer of the Council, 
Mike Rosendale. Mr. Rosendale's investigation started on 10 December 2012 and 
was reported on 11 January 2013. His initial findings were presented to the 
Transport and Environment Committee of the Council on 15 January 2013 (See 
Annex A). Given the very short timescale of the initial investigation and his 
recognition of the need for an independent person to carry out a fuller 
investigation, I consider the Rosendale Report contains useful information. Mr. 
Rosendale's limited investigation assisted my own enquiries and 
recommendations and his report makes important recommendations with which 
I concur. 

The examination of records by PricewaterhouseCoopers (PwC) commissioned by 
Mr. Rosendale was, however, of more limited value to me given the large number 
of additional records made available or recovered from the Council as my own 
Investigation proceeded.3 Accordingly, a Forensic Accountant was engaged to 
assist examination of the records made available at the start of the Investigation 
and those records subsequently discovered by my Investigation team.4 

( 

iv. THE REMIT OF THE INVESTIGATION 

On 22 January 2013 the City of Edinburgh Council announced my appointment to 
undertake an independent Investigation into the historical practices at 
Mortonhall Crematorium. The remit was made public and was as follows: 

3 Mortonhall Crematorium: Data Collation and Analysis Agreed Upon Procedures 
Final Working Paper, PwC, 24 July 2013, Production 148 
4 Report for City of Edinburgh Council, Ernst & Young, 14 March 2014, 
Production 149 
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"The scope of the further investigation, which may be subject to amendment as the 
investigation makes progress, is as follows: , 

• Review the initial findings; 
• Review the findings of the audit of crematorium records which is currently 

underway; 
• Review the Council's arrangements for communicating with all parents who 

have registered an enquiry and who are to receive a full response to their 
enquiry supported by the relevant documentation; 

• Establish whether the evidence from the records audit, the initial findings 
and any other interviews indicate failures in professional standards and/or 
management practices; 

• Assess and comment on the arrangements to review current policy and 
practice recommended in the attached report and contribute as necessary; 

• Assess and comment on the communication process between Mortonhall, 
NHS Lothian, funeral directors and bereaved parents; 

• Review national guidance and policy and practice in other authorities in 
order to establish whether guidance requires to be reviewed and refreshed; 
and 

• Any other relevant matters relating to this scope according to the progress 
of the independent investigation." 

I was asked to report my findings to Sue Bruce, Chief Executive of the Council. 
Shortly thereafter I was told the matter had been reported to the police by a 
number of the parents. My own Investigation therefore had to be deferred until 
April 2013 although I continued to read the available documents and plan the 
Investigation schedule. Active investigation commenced immediately following 
the police announcement on 29 April 2013. 

v. THE INFANT CREMATION COMMISION 

In the meantime, the matter continued to attract local and national media 
coverage including the broadcast on 3 April 2013 of a BBC Scotland documentary 
by Mark Daly that examined the Mortonhall situation and identified apparent 
inconsistencies in practices in crematoria across Scotland. Internal audits were 
instructed by Glasgow and Aberdeen City Councils, the former reporting on 
16 May and the latter on 15 July. 

Following debate in the Scottish Parliament, the Scottish Government 
established a Commission, The Infant Cremation Commission, chaired by Lord 
Bonomy. The Commission was asked to review current policies, guidance, 
practice and legislation in Scotland in relation to the handling of all recoverable 
remains (ashes] following the cremation of babies and infants and to make 
recommendations for improvement and change. 
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Lord Bonomy and I have continued to liaise throughout our respective 
investigations to avoid unnecessary duplication and we have ensured that we 
share material information of relevance to the other's remit. I am very grateful to 
him for his co-operation. 

vi. METHODOLOGY OF THE INVESTIGATION 

This Investigation had no statutory authority and was carried out solely on the 
basis of the willingness and co-operation of parents, staff and former staff at 
Mortonhall, the relevant authorities, members of professional organisations, NHS 
staff. Funeral Directors and the Scottish Government to provide evidence and 
support to the process. Such co-operation was provided by all. 

I have also received the full co-operation of staff at Seafield and Warriston 
Crematoria and a number of crematoria in England. A number of charities closely 
involved in supporting the bereaved parents of babies, including SANDS 
Lothians, Sands UK, Cruse Bereavement Care and SiMBA5 have been of 
considerable assistance. I am particularly grateful to SANDS Lothians for 
providing support to many bereaved parents during the course of the 
Investigation and for their assistance in communication with distressed and 
bewildered parents for whom this Investigation has been, inevitably and 
unavoidably, a source of anxiety and concern. 

The Investigation has involved the examination and retrieval of many hundreds 
of documents and statements, and has conducted over 160 witness interviews. I 
have attended several crematoria and observed the cremation process and the 
interment of cremated remains at Mortonhall and elsewhere. Several meetings 
were held with expert and professional witnesses and photographs were 
obtained to assist in the understanding of the evidence. 

5 SiMBA is an acronym standing for Simpson's Memory Box Appeal. 
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Section One: Introduction 

The loss of a baby is an extremely distressing and deeply traumatic experience 
for the mother, father and other close relatives. For the parents of the babies 
involved in this Investigation that distress has now been compounded years later 
by agonising uncertainty about the existence of ashes following the cremation of 
their baby and, if such ashes do exist, the whereabouts of the resting place of 
their baby's ashes. 

It is important that those who must address these problems and interact with 
those so badly affected should do so as sensitively as possible. However, a proper 
professional approach inevitably requires resort to technical and explicit 
terminology that can appear brutal and insensitive in this very sensitive context. 
The terms non-viable foetus, stillborn and neonatal baby will be used, as 
appropriate, within this Report. The term "baby" is used to describe these three 
categories when they are referred to collectively and, more generally, as parents 
and others do not in ordinaiy conversation refer to expecting a foetus.6 

To ensure that the issues are properly addressed and are accurately defined, this 
Report necessarily contains some very distressing evidence and terminology. 
Photographic evidence has also been collected, some of which is annexed to the 
Report. Copies of the photographic evidence are available for inspection with the 
Report by arrangement with the City of Edinburgh Council but the photographs 
are not published online, given the very distressing and sensitive nature of some 
of their contents. This evidence will, however, be made available for viewing by 
parents, and others, if requested and I have recommended to the Council that 
appropriate support and counselling should also be made available to parents. 
None of the photographs are of any baby in this Investigation. 

The nature of the findings of this Report will undoubtedly cause further 
heartbreak and grief to many. It is important that appropriate support is offered 
to parents who have to endure this further pain. 

1.1 SCOPE OF THE REPORT 

This Report deals with the situation arising at Mortonhall Crematorium only. 
Inevitably, issues and recommendations arise which may affect the rest of the 

6 Non-viable foetus is defined as a foetus which is delivered at less than 24 weeks 
gestation and after delivery has shown no signs of life. Stillborn is defined as a 
baby delivered at 24 weeks gestation or more which has shown no signs of life 
after delivery. Neonatal is defined as a baby which is born alive but dies within 
the first 28 days of life. Infant is used to refer to any baby which died after 28 
days. A full discussion of these definitions is provided in Section 2.5 of this 
Report on Legislative Framework. 
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country and have wider application than Mortonhall alone. Lord Bonom/s Infant 
Cremation Commission has been kept advised on developing issues encountered 
during this Investigation to allow the Commission to consider the evidence in the 
wider, national context. Likewise, I am grateful to Lord Bonomy for sharing 
information obtained by the Commission that has a significant bearing on this 
Investigation. 

1.2 THE CHANGING NATURE OF MOURNING AND UNDERSTANDING OF 
GRIEF 

Mortonhall Crematorium was opened in 1967 and for many years very few 
deceased babies were cremated there. More generally, the number of deceased 
babies cremated is still small compared to those buried in cemeteries.7 

Throughout this Investigation I have been conscious that the time period of the 
Investigation spans a number of decades during which social attitudes to 
mourning and grief in the United Kingdom have undergone significant change for 
many, as has the expectation of the internal and external manifestation of grief of 
those bereaved. There has also been a major cultural shift for many in our 
communities in the ceremonial response to death. 

Practices about, and attitudes to, the miscarriage, stillbirth or neonatal death of 
babies have also altered dramatically over those years with a far greater 
understanding now of the longevity of the profound grief often suffered for many 
years by the parents of these babies. I was struck during this Investigation by the 
sad evidence from a number of professionals I met about mothers in their sixties, 
seventies and eighties still trying to locate the whereabouts of the resting place 
of babies lost in such circumstances. This contrasts with the common expectation 
in the earlier decades that mothers who experienced loss in these circumstances 
could recover more rapidly from their loss by having another child as soon as 
practically possible thereafter. 

Arguably, that pragmatic and less sentimental approach has been displaced by a 
more profound understanding of the complexity of grief and the very different 
individual needs and responses of the bereaved. It is important, however, to 
appreciate that in examining the practices and responses of those in the 1970s 
and even the 1980s there is the danger of looking at the circumstances and 
attitudes that may have prevailed then through a contemporary lens and thereby 
applying the social mores of this decade retrospectively. 

In doing so there is also a risk of making a social judgment on what may now 
appear as repugnant and paternalistic practices from a very different societal 
perspective in 2014. What was accommodated by practitioners as normal in 
those periods, or was, at least, not well understood by many because of a lack of 
transparency, will be shocking to many now. 

7 See Opinion of Counsel, Legislation Governing Cremation of Neonatal Infants, 
Stillborn Children and. Foetal Remains, Gordon Balfour, Advocate [Annex J] 
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1.3 STRUCTURE OF THE REPORT 

In order to fully understand the outcome of this Investigation it is important to 
have an appreciation of the process of cremation, the legal framework within 
which it operates, the scientific basis for assumptions and beliefs about the ashes 
from remains following cremation and the policies and practices developed by 
Government, NHS, the professional bodies, Funeral Directors and the Local 
Authority. 

The Report goes on to examine the training provided to staff and professionals 
and communication among the agencies and Mortonhall Crematorium. Most 
importantly, the Report then goes on to consider the communications by these 
agencies with the parents of the babies, before explaining the findings of the 
Investigation about record keeping and operational working practices at 
Mortonhall. 

Section Five of this Report contains the individual findings, so far as these could 
be made, in respect of the 253 individual babies whose next of kin made an 
enquiry directly to the Council or sought information from this Investigation. The 
identity of the babies has been kept confidential in the Report but a separate 
letter has been issued to parents advising the outcome of the Investigation as it 
relates to their own baby. For this reason each baby has been given an 
identifying reference number in Section Five of this Report. 

The cultural and religious traditions and practices surrounding cremation vary 
dramatically from one country to another, as well as over time. This Report deals 
with these issues as they affect the cremation of babies in the Scottish context at 
Mortonhall Crematorium, Edinburgh. 

19 



20 



Section Two 



22 



Section Two 

2 . 1  T H E  P R O C E S S  O F  C R E M A T I O N  

Cremation was not commonly used as a method for disposing of human remains 
in Scotland until the latter part of the nineteenth century. The first crematorium 
in Scotland opened in 1895.8 To assist understanding of the process, a number of 
professional witnesses were consulted during the Investigation and the expert 
combustion engineer, Dr. Clive Chamberlain, provided a report about the 
cremation process which is shown in full at Annex B of this Report. 

2.2 HOW A CREMATOR WORKS 

Dr Chamberlain explains the operation of the cremator plant and machinery as 
follows: 

"The development of urban communities comprising large numbers of people has 
influenced very strongly the way cremations are carried out and, in most cultures, 
the simple open cremations of early history have had to be replaced with individual 
cremations in closed equipment 

As a result, what we know as cremation in the Western world during the last 150 
years has evolved to enable a high throughput of cremations, whilst preserving the 
dignity of disposal of human remains. 

These are the so-called fast' cremators and they are in virtually universal use in 
developed societies - although other practices are described in outline later. In the 
UK, the size and number of cremators at a crematorium are selected to enable the 
'duty' to be accomplished within a normal working day and so the cremator is used 
for about 8 hours per day and then shut down until the next day. This is not an 
energy-efficient way of working, and cultural practices have been allowed to 
dominate at the expense of efficiency. However, some countries in Europe and 
elsewhere have extended periods of daily operation - even 24 hour operations. 

The minimisation of the environmental impact of crematoria has become 
important, and what is described here reflects the position today. 

It is important to recognise two parts of the cremation process: 

The 'ethical' part in which the human remains are inserted and burned and after 
which remains are recovered. This takes place in the Primary Cremation Chamber. 

8 Stair Memorial Encyclopaedia of the Laws of Scotland, vol. 3, Burial and 
Cremation at para. 501. 
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The 'technical' part in which pollutants are destroyed at high temperature or 
otherwise treated to prevent pollution. This takes place in the Secondary 
combustion chamber. 

The Ethical part of cremation 

For most cremations, but not all, the body is contained within a coffin, and 
cremation takes place one body at a time. Both the coffin and the body burn in a 
chamber shaped so as to be a little larger than the coffin itself The process 
involves a number of steps, which repeat for each cremation in a batch process. 

This results in a set of cremated remains, or ashes, which can be recovered 
individually and, after cooling, presented to the family or other final destination 
according to local custom or wish. 

What to call the remains? 

The use of the words 'cremated remains' and 'ashes' to describe the remains after 
cremation are the subject of debate, which will not be explored here. 

The residue remaining after the completion of a cremation comprises components 
of both the body and the coffin. 

There is a small percentage of the coffin (of whatever material it has been made) 
which is inorganic in nature, and thus survives the cremation process. 

There is a small percentage of the body which is also inorganic in nature (mostly 
the bones) and this too survives the cremation process. It is these components 
which are recovered and returned to families afterwards. 

The individual steps in a cremation form a sequence beginning with the ignition of 
the external surface of the coffin. The interior of the cremation chamber at the 
start of most cremations is in the range 650 to 850 0C, and air for combustion is 
admitted to the chamber along its length so as to establish burning along the whole 
of the coffin. The human body comprises up to 75 % of water, and much of this 
must be dried out before burning proper can take place. This drying needs a 
characteristic time period which dominates the cremation process, and most 
cremations in modern cremators need from 60 to 90 minutes for completion from 
insertion of the coffin. 

The sequence of the 'ethical'part of the cremation is: 

Ignition and burning of coffin and outer layers of the body 

Drying of the 'wet' parts of the body followed by burning of the contents of the 
thoracic, cranial and abdominal cavities. 

Completion of burning of combustible parts 
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Calcination of bones 

Cooling of cremated remains, and processing to produce a final quantity of small 
particles (usually 0.5 to 1.5 kg). 

Thus, the process is arranged to deliver well-calcined remains in an acceptable 
time and with a minimum environmental impact. From an engineering point of 
view this is achieved only by close control of the temperatures; air admission, and 
other parameters. The starting and finishing stages are supported by the provision 
of external energy in the form of small support fuel burners using any 'clean'fuel. 

Some specialist cremators use only electrical heating in the cremator rather than 
fuel-fired burners. 

The Technical part of cremation 

All cremators have a secondary combustion zone in which the gases from the 
cremation are burned to completion to eliminate smoke, smell and combustible 
pollutants. The zone is maintained at a temperature of at least 850 0C and this too 
is heated by support fuel burners. The temperature and the oxygen concentration 
in this chamber are maintained under close control. 

Until very recently; this constituted the end of the process and the exhaust gases 
were discharged to atmosphere through a chimney. The pollutants of carbon 
monoxide and dioxins could be dealt with in this part of the process. 

It was realised that the gases from the chimney contain pollutants which could not 
be removed by combustion alone. These are: 

Hydrogen chloride - typically from PVC. (hydrogen chloride is one of the 'acid 
gases' so important in promoting the formation of 'acid rain'). These were dealt 
with simply by removing the chlorine-containing materials used in coffins and 
coffin 'furniture' 

Dust-a major contributor to respiratory disease in humans 

Mercury (mainly from dental treatment) 

As the perception of the damage to health caused by such pollutants grew, the kind 
of gas cleaning processes previously required only for potential polluters with large 
throughputs (for example power stations) were applied to crematoria. 

The result of these recent developments is that the technical part of a cremation 
process has become far more complex and expensive. 

Comment: 

This account of how a cremator works has dealt with the processes going on when 
full-size coffins are charged to the cremator. If the same cremator is charged with 

25 



infant or foetal remains the outcome can be very different depending on how the 
cremation is carried out This aspect of cremation is dealt with in more detail 
below. 

The likelihood of ashes retrieval from the cremation of infants andfcetuses. 

Why is this a question at all? 

In the majority of cremations of infant and foetal remains, cremation authorities 
explain that it is unlikely that there will be any recoverable remains after a 
cremation is ended. It is necessary to understand why this happens, in order to 
search for a better outcome, since there certainly are plenty of remains from adult 
cremations. 

All modern cremators are designed, built and operated with the intention of 
cremating whole bodies of many ages and sizes - with a total weight lying between 
60 and 300 kg (body plus coffin). In order that a cremation can be completed in a 
reasonable time, the combustion conditions within the primary cremation chamber 
are quite aggressive - comprising of jets of air introduced along the cremator 
together with support burners to create the conditions necessary for active burning 
to take place. 

From a combustion viewpoint, there is turbulence created within the chamber in 
order to have combustion air flowing over the remains being burned. This 
turbulence will entrain the lightest solid particles and carry them out of the 
cremation chamber into the secondary combustion system. Nonetheless, the bones 
in an adult cremation retain enough shape and weight to remain in the cremation 
chamber to be raked out when the last traces of combustible material have been 
destroyed but those of an infant cremation may not. 

The definition of when a cremation is complete has been considered by a number of 
national and international cremation organisations and, whilst different words are 
used by different organisations, there is common agreement that the residues must 
not be disturbed on the crematory hearth until there is no 'flicker' of flame visible 
on the remains. 

At this point, the human tissue has been burned fully, but the char residue from the 
coffin (if there was one) has not yet burned fully to ash, neither have the bone 
residues been fully 'calcined' (the components of bone have riot been fully 
converted into inert oxides). 

To make the matter clear, that material which remains at the end of a cremation 
has survived the fire, and so is composed of constituents which are stable enough to 
survive the fire. They end up as oxides of an element and there is not a great deal of 
difference where the original material came from, - (usually mixed oxides of 
Calcium, Magnesium, Silicon and Aluminium with traces of other elements). The 
remains on the crematory hearth are raked into a small chamber provided with a 
gentle supply of air. Here final cooling of the remains and burning of any wood 
char takes place. 

.•[ 
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Considering an infant or foetal cremation, the tissues and bones have not yet 
formed into their mature character and, if subjected to the normal conditions in a 
cremator, frequently the outcome is that although there will be remains, it may not 
be possible to recover them. 

Further analysis is appropriate here: 

i) The organic components of an infant cremation will decompose at the working 
temperature of the cremator and will burn in the cremation chamber. 

ii) Inorganic components will not be destroyed in the cremator and potentially 
could be recovered. But by visual observation of the cremation process, particles 
can be seen 'swirling' about within the chamber even though the cremation is 
conducted as gently as practicable. Also, remains often can be seen but when 
touched by ash removal tools, crumble almost to 'powders'. 

Hi) It is impossible to eliminate the movement of gases within the cremation 
chamber and so the small 'ash' particles referred to above can be entrained in the 
gases and carried out with them from the cremation chamber. This mechanism is 
thought to be responsible for a large proportion of the loss of remains from the 
cremation chamber. 

The process operates also with adult cremations but it has less relative effect upon 
the cremated remains. 

Whether there can be remains recovered from infant cremations depends upon 
whether conditions in a cremator can be brought about which enable such an 
outcome." 

2.3 WHAT HAPPENS TO A BODY WHEN IT IS CREMATED? 

Dr. Julie Roberts, Forensic Anthropologist, further explains the effect of 
cremation on the deceased human body in her report prepared for this 
Investigation and which is set out in full at Annex C along with a glossary of 
technical terms. The academic citations have been included to allow the sources 
to be identified. 

( 

"When the body is subjected to extreme heat it will undergo a number of 
predictable changes; the skin will harden and split, the subcutaneous fat and 
muscle will burn, there will be dehydration and oxidation of the organic component 
of the body (including the organic component of bone) and eventually, at 
temperatures in excess of around 1000 C0, there will be re-crystallisation of the 
mineral component of the bone (Holden et al, 1995; DeHaan and Nurbakhsh, 2001; 
McKinley, 1994; Shipman etal, 1984). 

As bone is heated, proteins will undergo a process ofdenaturation. The water that 
is found in the organic component of bone is removed at between 300 and 500 0° 
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(Harsanyi, 1993 in Fairgrieve, 2010:138). At temperatures above 700 C0 the water 
contained within the mineral component of bone is also lost and Calcium Oxide 
(CaO) is formed. It has been suggested that the formation of CaO is linked to 
skeletal maturity (ibid) 

It is important to note that once complete combustion of the organic component of 
the bone has occurred, the amount of DNA present is much reduced if not lost 
completely. Standard DNA analysis techniques (for example, STR analysis of 
nuclear or mitochondrial DNA analysis) used to obtain DNA profiles from unburnt 
or charred remains have had very limited success when applied to calcined bone, 
therefore positive identification of the deceased following complete cremation is 
generally not possible (McDonald, pers.comm.) 

Exposure to extreme heat will cause visible changes to bone and, at sufficiently high 
temperatures, alteration of its microstructure. In laboratory conditions it has been 
proven that the colour of bone changes progressively and predictably as it is 
heated. These colour changes range from pale yellow, through to red /brown, 
black, blue, grey and finally white, when all the organic matter has combusted and 
the bone is calcined (Shipman etal, 1984; Hoick, 1986; Holden etal, 1995). 

Studies at both macroscopic and microscopic levels generally agree that under 
conditions of extreme heat bone shrinks, splits and cracks. There is a wide variation 
in the degree of shrinkage reported in different studies, with figures ranging from 2 
to 25% reduction from the original fresh bone (Nelson, 1992). In the 
experimentally controlled cases reviewed by Nelson the amount of shrinkage was 
found to be at the lower end of that range averaging between 3 and 5% (ibid). 

A study which closely mimicked conditions in a modern crematorium involved the 
cremation of one half of each of five cadavers in a gas oven with a temperature 
range of600 to 1000 C0. From measurements taken on the preserved unburned half 
compared to the cremated half in the same individual the researcher established 
shrinkage rates of between 5 to 12% (Dokladal, 1971 in Correia, 1997:227). With 
regard to the cremation of juveniles, research has shown that the bones of neonates 
and infants contract by an average of 10% (Uytterschaut, 1993). In one study it 
was found that the decrease in bone volume which occurs during cremation was 
greater in neonates and infants than adults where the percentage reduction never 
exceeded 13% (Herrmann, 1977 in Uytterschaut, 1993). 

Numerous studies have been undertaken examining the fractures which occur as a 
result of thermal damage to bone (Goncalves et al, 2011; Schmidt and Symes, 
2008; Bontrager and Nawrocki, 2008; Buikstra and Swegle, 1989). The majority of 
experimental studies have shown that burning fleshed bone, as in a modern 
cremation, typically produces characteristic curved, transverse, thumbnail, and 
step fractures, deep longitudinal fractures and warping of the bone (Ubelaker, 
1989; Bontrager and Nawrocki, 2008; Buikstra and Swegle, 1989). These fractures 
are easily distinguishable from the fractures caused by mechanical damage 
following cremation, although they can actually pre-dispose the bone to this type of 
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damage. Some examples of heat induced fractures can be seen on the foetal bones 
in Images 3,4 and 6 Section 8.1.9 

In terms of bone and tooth survival, cancellous bone will shrink but generally 
retain its shape, whereas compact bone will shatter into small pieces, un-erupted 
teeth and roots survive while the exposed crowns break apart (Mayne Cornea, 
1997:278). The survival of bones and teeth is well documented in archaeological 
cremation burials of up to c. 4000 years old, even where the remains are calcined, 
completely mineralised and brittle (Hillson, 2009; McKinley, 1994, 1996; Downes 
and McGregor, 1995; Roberts, 1995, 1998, 2001; McSweeney, 1995). It has also 
been proven through archaeological and modern crematoria studies that certain 
bones are more likely to survive than others and in summary, the denser bones and 
those well embedded in muscle tissue are found to be most resilient (Mayne 
Corriea, 1997:278)." 

The significance of the specific nature of the cremation process and the response 
of foetal or neonatal bones to that process, as distinct from adults, is central to 
the objectives of this Investigation. The evidence about how these processes 
affect the prospect of obtaining ashes following the cremation of the infant or 
foetus will be considered in detail at Section 2.8 of this Report on the subject of 
whether there are ashes after the cremation of babies. The development and 
modification of cremation equipment over more than four decades is also highly 
relevant to establishing what happens to these remains, as are the significant 
differences in working practices at different crematoria. 

2.4 CREMATION EQUIPMENT 

Since the opening of Mortonhall Crematorium in 1967 there have been 
substantial changes to the cremation equipment used in crematoria across 
Scotland and the rest of the UK. Some of these changes relate to the structure of 
the cremator itself and others to the introduction of mandatory mercury 
pollution abatement equipment. 

Dr. Clive Chamberlain states in his report (Annex B): 

"All modern cremators are designed, built and operated with the intention of 
cremating whole bodies of many ages and sizes - with a total weight lying between 
60 and 300 kg (body plus coffin). In order that a cremation can be completed in a 
reasonable time, the combustion conditions within the primary cremation chamber 
are quite aggressive - comprising of jets of air introduced along the cremator 
together with support burners to create the conditions necessary for active burning 
to take place. 

From a combustion viewpoint, there is turbulence created within the chamber in 
order to have combustion air flowing over the remains being burned. This 

9 See photographs at Productions 18-3,18-4 and 18-6 
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turbulence will entrain the lightest solid particles and carry them out of the 
cremation chamber into the secondary combustion system. Nonetheless, the bones 
in an adult cremation retain enough shape and weight to remain in the cremation 
chamber to be raked out when the last traces of combustible material have been 
destroyed but those of an infant cremation may not." 

There are two types of cremator in use in the UK, supplied, installed and 
maintained by a number of different manufacturers. In its visits to crematoria 
the Investigation saw cremators installed by Facultatieve Technologies, Furnace 
Construction Cremators, IFZW and Shelton. 

The two types of cremator are "single-ended" and "double-ended". 

A double-ended cremator has a large door at the front, for the charging (loading) 
of coffins and a much smaller door or hatch at the rear through which the 
operator can place the rake at the end of a cremation and rake ashes to the 
cooling tray at the rear. A single-ended cremator has only one door which is used 
both for charging and for raking ashes to the cooling tray, this time at the front. 

Mortonhall had four Newton cremators installed in 1993. The supplier of the 
cremators was Furnace Construction Cremators Ltd. In 2004 one of the Newton 
cremators was damaged in a fire and replaced by the newer model called Joule. 
These are all double-ended cremators. 

These cremators have solid hearths. The solid hearths led to the recovery of 
more ashes from adults than previously when cremators had perforated hearths. 
Larger caskets and urns were made to accommodate this. However, cremator 
operators at Mortonhall reported that the temperatures were much higher in the 
new machines and they stopped seeing remains from babies. 

A detailed description of the cremation process is included in Section 2.2 - How a 
Cremator Works. 

The key terms for the purposes of this section are 

• Primary Chamber - the area of the cremator where the coffin is placed 
and the cremation takes place 

• Secondary Chamber - the area of the cremator where gases are held and 
filtered before being released into the atmosphere 

A computer programme operated by Cremator Operators manages the 
cremation process at Mortonhall. Detailed instructions for operating the 
computer system are set out in the contract dated 7 June 1994 between Furnace 
Construction Co Ltd and Mortonhall Crematorium. There is no mention of the 
programme "infant setting" or "baby mode" in the contract issued by Furnace 
Construction Co Ltd in 1994. However several Cremator Operators at Mortonhall 
told the Investigation they were aware that it was available to them. None, 
however, was able to describe in what type of case it would be used. 
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Jane Darby, Superintendent at Seafield Crematorium explained that putting a 
cremator on to baby mode reduces the temperature and the amount of air 
entering the primary chamber. A cremator operating on baby mode maintains 
the required minimum temperature of 850oC in the secondary chamber but 
allows for a gentler cremation in the primary chamber.10 

Previously, cremators had perforated hearths and it was common to use a tray 
for infant cremations. The purpose of the tray was to contain ashes which would 
otherwise fall through the perforations in the hearth and be too small to recover. 
The Investigation found widespread use of a tray also with the newer generation 
of cremators with solid hearths. Cremator Operators described the use of a tray 
as the way to maximize the likelihood of recovery of ashes. 

Some crematoria had trays purpose made by local blacksmiths. Early difficulties 
with the tray were its weight and buckling in the heat. Now, different types of 
tray are manufactured. Some crematoria use a ridged bottom tray. This allows 
air to circulate under the coffin as well as on the top and sides and this facilitates 
even cremation. The ridges also assist in containing ashes that might rise up to 
the flue otherwise. 

Trays have handles so that they can be pushed in/pulled out of the cremator 
using the rake, avoiding the need for manual handling at very high temperatures. 
There is a need for careful risk assessment particularly when the tray has just 
been removed from the cremator. Operators at Seafield Crematorium told the 
Investigation that it takes about half an hour for the tray to cool to an acceptable 
level for handling and during that time it needs to be placed somewhere where it 
does not pose a risk to staff. 

Mr. George Bell, Bereavement Services Manager at Mortonhall, told the 
Investigation that a staff member sustained a hand injury using a tray in the 
1980s and that a risk assessment was carried out with a member of the Council's 
Health and Safety team. The risk to staff was deemed too great and the tray was 
withdrawn. The Council was unable to provide the Investigation with any 
records or details of this accident and the subsequent risk assessment. 

In a single-ended cremator, a baby's coffin can be placed just inside the front 
door and the ashes raked a very short distance to the cooling tray. There is a 
spyglass at the front door which allows the operator to watch the cremation and 
determine when it has ended. 

In a double-ended cremator, if the coffin is placed just inside the front door, the 
ashes have to be raked the full length of the hearth (about 2m) to the cooling tray 
at the rear. There is often no spyglass at the front door, so operators would look 
in from the spyglass at the rear door to check on progress of the cremation. 
Given the red hot heat, visibility is poor. The size of the rear door is such that it 
would not be possible to charge a baby's coffin at that end with dignity. 

10 For detailed discussion of minimum temperature see section 2.6 of this Report. 
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The contract between Furnace Construction Co Ltd and Mortonhall Crematorium 
issued on 7 June 1994 has only one mention of infants. In Section 3 - Special 
Cremations it states that: 

"The solid hearth of the Newton Cremator means that these cremations can be 
carried out without any ancillary equipment such as infant cremation trays. The 
casket is merely placed on the solid section of the hearth towards the rear of the 
cremator." 

It should be noted that the instructions say the casket should be placed towards 
the rear of the cremator which is close to the raking hatch, not just inside the 
front door. This would mean pushing the coffin towards the rear using the rake. 

A technical engineer (now deceased) from Furnace Construction told the Council 
in an email during the Rosendale investigation that: 

"These are normally carried out at the end of the day, overnight, with all burners 
and air off. 

This statement describes the methodology of overnight cremation of babies and 
foetuses practiced at Mortonhall which the Scottish Environment Protection 
Agency (SEPA) has indicated is incompatible with the terms of the permit at 
Mortonhall. The secondary chamber of the cremator must be maintained at least 
at 850oC during any cremation in an adult cremator. This is clearly not possible 
with the cremator switched off overnight.11 

Foetal Remains Cremators 

There is no reliable overview of how many foetal remains cremators12 there are 
in current use in the UK as they can be supplied by several different 
manufacturers. There are currently none in use in Scotland. 

These cremators were introduced in England in the 1990s when hospitals 
started sending non-viable foetuses for cremation rather than disposing of the 
foetuses as clinical waste. 

Environmental regulations are relaxed for these small scale cremators as long as 
they have a maximum door size of 30cm x 30cm. By restricting the size of the 
coffin that can be entered into the small scale cremator, the environmental 

11 This issue is discussed more fully in Section 2.6 of this Report on 
Environmental Protection Legislative Issues. 
12 Foetal remains cremators are also known as infant cremators, baby cremators 
and small scale cremators. 
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agencies ensure that the, level of emissions is controlled at a very low level. This 
means that a secondary chamber is not required to hold and filter gases.13 

The Investigation was informed at an early stage that an offer had been made to 
Mortonhall Crematorium in 2013 by Furnace Construction to provide a 
refurbished foetal remains cremator from a crematorium that was closing in the 
Chester area. 

The cremator offered to Mortonhall is a dual fuel unit with instructions that 
cremations of non-viable foetuses be carried out using the electrical heat source 
only and stillborn children using the gas burners. The cremator is designed to 
handle foetal remains up to 1kg, and stillborn babies to a weight of 5.5 kgs. 

The cremator has a door opening of 30 cm x 30cm and a hearth length of 1 
metre. Cremation times tend to be between 20 minutes and 1 hour. The tray is 
only big enough to take one coffin at a time and ensures collection of remains. 

The Investigation found mixed views from cremation industry professionals on 
the subject of infant cremators. Those few crematoria using them were very 
pleased with the results. Other crematoria are consistently returning remains to 
parents using a tray and an adult cremator and considered they did not need an 
infant cremator. 

The very small size of the door opening precludes crematoria from using the 
infant cremator for many stillborn or neonatal babies. For some, the purchase 
and use of an infant cremator was not considered by them to be commercially 
viable. 

The nature and type of equipment in use at the Crematorium can have some 
influence on the degree of success in achieving remains but, as Dr. Chamberlain 
explains in his report (Annex B), the degree of care and attention paid to the 
process is what marks out those who are consistently successful in recovering 
ashes from those who are not. This is discussed in detail at Section 2.8 of this 
Report on the subject of whether there are ashes following baby cremations. I 

After removal of ashes from the tray or the cremator hearth by raking, these are 
reduced to finer particles before being placed in a box or urn. For adults this 
process is done in a machine called a "cremulator". The Investigation found that 
for infants this is sometimes done by hand with a pestle and mortar or just using 
the operator's hands. 

2.5 LEGISLATIVE FRAMEWORK 

The legal framework governing cremation in Scotland is clearly critical to the 
lawfulness and acceptability of cremation practices and record keeping at 

13 Process Guidance Note 5/2(12), Statutory Guidance for Crematoria, September 
2012, Production 144 
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Mortonhall. Law in Scotland can be based on legislation or derived from the 
common law or general principles that may have been developed or modified 
through the opinions of judges over many years. 

Domestic legislation governing cremation may also implement any European 
Directives that are in operation in this field. The Environmental Protection Act 
1990, The Control of Pollution Act 1999 and regulations made under provisions 
of these Acts have made a dramatic impact on the operation of crematoria. 

Likewise, the Health and Safety at Work Act 1974 requires any working practices 
to be part of a safe system of work. In some instances failure to comply with the 
relevant legislative provisions may result in a breach of the law with criminal 
sanctions. In others, activity may be unlawful under the civil law or relevant 
statutory provisions. Given the risks inherent in the process of cremation, failure 
to comply with the terms of the permit issued by the Scottish Environmental 
Protection Agency (SEPA) may result in enforcement action by SEPA including 
alteration or withdrawal of the permit permitting cremations to take place at the 
crematorium or in prosecution. 

One of the most important issues for parents affected by this Investigation is 
whether there were, in fact, ashes following the cremation of their baby. 
Understanding of what the term "ashes" means is the subject of a fundamental 
difference of opinion between the two leading professional organisations in the 
UK involved in the process of cremation. The understanding of those working in 
the field appears to have been influenced more directly by the views of 
predecessors, superiors or peers as received wisdom than by the professional 
organisations. 

The FBCA (Federation of Burial and Cremation Authorities) consider that ashes 
consist of cremulated bone to the exclusion of any other source of ash obtained 
from the burned coffin, clothing or soft toys cremated along with the baby. The 
ICCM (Institute of Cemetery and Crematorium Management) considers ashes to 
include all ashes from the cremation, both cremulated bone as well as ash from 
items which were mementos or part of the fabric of the baby's last resting place. 
Tim Morris, Chief Executive of the ICCM, was interviewed on camera about this 
distinction by Mark Daly of the BBC in a broadcast in April 2013 when he 
indicated that: 

7 have only heard about this distinction in the last few months." 

The term "ashes" is not defined in the legislation governing cremation in 
Scotland. The absence of a definition has caused ambiguity and confusion for 
those involved in the practice of cremation and is a significant underlying cause 
of the distress now being suffered by next of kin. 

Given the confusion that has contributed to the Mortonhall working practices 
discovered during this Investigation, an opinion was sought from Gordon 
Balfour, Advocate, on the appropriate interpretation of the operation of the 
legislation affecting cremation. Lord Bonomy and I also jointly sought the 
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opinion of James Wolffe QC, Dean of the Faculty of Advocates, and Gordon 
Balfour, as to how the term "ashes" should properly be interpreted in the 
absence of any statutoiy definition. 

Gordon Balfour expressed the following opinion about the legislative framework 
affecting the cremation of babies (Annex J}: 

"NEONATAL INFANTS 

In the category of neonatal infants, I will consider those infants who are born alive 
but die before the age of 28 days (a definition derived from the Human Tissue 
Authority, Code of Practice 5, para. 119). 

No specific provision has ever been made in the legislation for the cremation of 
neonatal infants; such cremations are governed by the same legislation as for any 
other deceased person. 

In the case of neonatal infants, it is likely that their parents will make 
arrangements for the cremation or burial of the body. However if no suitable 
arrangements for the disposal of the body are otherwise being made; responsibility 
to arrange the cremation or burial falls on the local authority (section 50 of the 
National Assistance Act 1948; Secretary of State for Scotland v Fife CC 1953 S.C. 
257). The local authority also has responsibility for organising the cremation or 
burial of any deceased person who was in its care, including any child being looked 
after by that authority (section 28 of the Social Work (Scotland) Act 1968). 

Cremation was not commonly used as a method for disposing of human remains in 
Scotland until the latter part of the nineteenth century, the first crematorium in 
Scotland being opened in 1895 (Stair Memorial Encyclopaedia of the Laws of 
Scotland, vol. 3, Burial and Cremation at para. 501). Thereafter, legislation on 
cremation was passed in the form of the Cremation Act 1902. The 1902 Act made 
provision for the local council to provide crematoria and stipulated that human 
remains were not to be burned in any such crematorium until it had been certified 
for that purpose (section 4). The term 'crematorium' was defined as being 'any 
building fitted with appliances for the purpose of burning human remains' (section 
2). The 1902 Act authorised the Secretary of State to make Regulations on matters 
including 'the maintenance and inspection of crematoria, and prescribing in what 
cases and under what conditions the burning of any human remains may take 
place, and directing the disposition or interment of the ashes../ (section 7). Such 
Regulations are supported by criminal sanctions (section 8). 

In 1928, the Secretary of State made Regulations in accordance with his power 
under section 7 of the 1902 Act (No. 41 of 1928 at page 417). The 1928 
Regulations were replaced by the Cremation (Scotland) Regulations 1935 
(although the 1935 Regulations were in broadly the same terms as the 1928 
version). The 1935 Regulations (as amended) remain in force. In England and 
Wales, the current regulations are the Cremation (England and Wales) Regulations 
2008. 
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The 1935 Regulations regulate the provision of crematoria (regs 1 to 3). Further 
provision is made for the certification of new crematoria in section 1 of the 
Cremation Act 1952. 

Of more significance for present purposes, the 1935 Regulations also regulate the 
circumstances in which individual cremations are to take place. The death must be 
registered (reg. 6). An application for cremation must then be made in the 
prescribed form (reg. 7). The application must be made by an executor, or the 
nearest relative, of the deceased unless a satisfactory reason is given as to why it is 
made by someone else (reg. 7(2)). A medical certificate confirming the cause of 
death will usually be required before the cremation can take place (reg. 8); in any 
event the Medical Referee will not ordinarily authorise the cremation unless they 
are satisfied that the cause of death has been ascertained (reg. 12). The cremation 
of the body of any neonatal infant would require to comply with these provisions. 

Although the Regulations envisage that applications for cremations will ordinarily 
be made by the executor, or the nearest relative, of the deceased, in practice I 
understand that the application is often by made by another person, such as the 
funeral director. I also understand that, in some situations, the application for 
cremation might be made by a person from the hospital involved in the care of the 
deceased. I understand that such applications by funeral directors or hospitals are 
routinely accepted by crematoria. 

From a legal perspective there are two methods by which a funeral director or 
hospital might make an application for a cremation. The first would be if the 
executor or nearest relative of the deceased were to appoint the funeral director or 
hospital to act as their agent and to make the application on their behalf I do not 
understand this to be the means by which a funeral director or hospital would 
ordinarily make an application. The second, and more customary, method would 
be for the funeral director or hospital to make the application in accordance with 
the proviso to regulation 7(2). The funeral director or hospital would state on the 
form that they had been appointed in that role, and crematoria appear to accept 
that as being a satisfactory reason under regulation 7(2) for the application to 
have been made by someone other than the executor or the nearest relative. By 
proceeding in this way, the application for cremation is not signed by a relative of 
the deceased; indeed the relatives would not necessarily be aware that any such 
application form had been completed. 

( 

The 1935 Regulations make specific provision, at regulation 17, for the disposal of 
ashes. The correct interpretation of the term 'ashes' is considered in the Joint 
Opinion I have prepared with the Dean of Faculty. 

The Regulations (as amended in 1967) provide a number of possible means of 
disposal of any ashes: 

The starting point is that the ashes 'shall be given into the charge of the 
person who applied for the cremation if he so desires'. In accordance with 
regulation 7(2), the person making the application may be the executor or 
the nearest relative of the deceased. It would appear to be implicit that the 
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crematorium ought to ask that person whether they would wish to be given 
the ashes. In practice, the position is perhaps rather more complicated. As I 
mentioned above, I understand that applications are often made by a 
funeral director or a hospital The consequences of this are considered 
below. 

Regulation 17 continues 'If not, they shall be retained by the Cremation 
Authority and disposed of in accordance with any arrangement made with 
the said person'. 'Cremation Authority' is defined as meaning 'any burial 
authority or company or person by whom a crematorium has been 
established.' Accordingly, if the person who applied for the cremation does 
not wish to be given the ashes, the crematorium should dispose of them in 
accordance with any arrangement made with the person who applied for 
the cremation. It seems to be implicit in this provision that, even if the 
person applying for the cremation does not wish to be given the ashes, their 
wishes regarding the method of disposal must nevertheless be sought and 
respected. 

Regulation 17 continues that 'in the absence of any such arrangement they 
shall be decently interred in a burial ground or in land adjoining the 
crematorium reserved for the burial of ashes or shall be scattered thereon' 
This means that it is only in circumstances where the person who applied 
for the cremation (i) does not wish to be given the ashes, and (ii) does not 
come to an arrangement with the crematorium about the means of disposal, 
that the crematorium has the choice of the means of disposal, either by 
burial or scattering in the stipulated locations. There is one element of this 
part of regulation 17 which perhaps deserves particular comment The 
regulation stipulates that the options available are that the ashes 'be 
decently interred... or shall be scattered'. Accordingly the qualification of 
decency applies only in relation to the interment of the ashes, not to their 
being scattered. This is perhaps an idiosyncrasy which arises out of the 
manner in which the provision has developed; the words 'or shall be 
scattered thereon' were amended into the Regulations in 1967 (although 
the discrepancy is also to be found in regulation 30(3) of the 2008 
Regulations in England and Wales). It is conceivable that this reflects an 
intentional differentiation between interment and scattering; nevertheless 
it might be appropriate for consideration to be given to this apparent 
anomaly. 

3. 

( 

Regulation 17 also makes provision for the eventuality that the ashes have not been 
uplifted from the crematorium within a reasonable time. This would arise in those 
circumstances where the person who applied for the cremation has expressed a 
wish to be given the ashes but has not collected them from the crematorium. In 
those circumstances the crematorium can provide the person who applied for the 
cremation, whom failing the nearest surviving relative or executor of the deceased, 
with two weeks' notice that the ashes will be interred or scattered. 

If the application for cremation has been made by a funeral director or a hospital, 
this might introduce some complications (probably unintended) into the process 
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for disposal of ashes. In the event that the application is made by a funeral director 
or hospital, the person to whom the ashes ought to be given in the first instance; 
should they so desire (in accordance with regulation 17), is the funeral director or 
hospital. It follows that the implicit obligation on the crematorium to ask the 
person who applied for the cremation whether they would wish to be given the 
ashes means that the crematorium ought to ascertain the wishes, not of the 
relatives of the deceased, but of the funeral director. Alternatively, should the 
funeral director not express a desire to be given the ashes, the person whose wishes 
regarding the method of disposal should be respected is, again, the funeral director 
or hospital 

In this regard, I have been supplied with an example of the Application for 
Cremation form ('Form A') which was in use by Mortonhall Crematorium in 2008. 
This includes, on the reverse side of the form, a number of sections which do not 
form part of the statutory style form. This part of the form is headed 'Particulars to 
be Supplied by the Funeral Director' and includes, at section 5, an opportunity to 
'State which of the following courses is proposed in reference to the Ashes after 
Cremation'. The options suggested bear some similarity to the options stipulated in 
regulation 17, but are not entirely in accordance with the procedures envisaged by 
the statutory scheme. 

Section 5 of the sample form has been left blank by the funeral director. In such 
circumstances, it seems to me that a crematorium would be entitled to proceed on 
the basis that the person applying for the cremation (namely the funeral director) 
has not expressed a desire to be given the ashes, nor has that person expressed any 
wish regarding the method of disposal. In such circumstances, the crematorium 
would be entitled to choose the means of disposal in accordance with the third 
option stipulated by regulation 17. It is possible that the funeral director had been 
advised that no ashes would be recovered following the cremation. In such 
circumstances, it would not be surprising that this section had been left blank 

The foregoing set of circumstances suggests that there is a risk that the relatives of 
the deceased might not be given any opportunity either to receive the ashes or to 
direct their means of disposal. As the relatives had not applied for the cremation, 
they would have no statutory entitlement to choose the means of disposal. 

In England and Wales, regulation 30 makes similar provision regarding the 
disposal of ashes. One difference in England and Wales is that the regulation 
stipulates that the ashes must be given to the person who applied for the cremation 
'or a person nominated for that purpose by the applicant'. Although this might 
facilitate a funeral director stipulating that the ashes be given to the relatives of 
the deceased, it would not completely address the potential difficulties outlined 
above. 

The National Association of Funeral Directors has issued Guidelines for the Disposal 
of Cremated Remains. The purpose of the guidelines is to make provision for 
disposal of cremated remains where ownership is not known or is not traceable. 
The guidelines provide that'the funeral firm should satisfy itself that all reasonable 
efforts have been made to identify and trace the legal owner of the cremated 
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remains'. If this should prove unsuccessful, the guidelines make provision for ashes 
which 'have been in the funeral firm's possession for a minimum of five years' to be 
scattered. Various options are given including (i) returning the ashes to the 
crematorium for scattering in the garden of remembrance; (ii) returning. the ashes 
to the crematorium for scattering within the curtilage of the funeral home; (Hi) 
interment in a single plot in the local cemetery/churchyard; or (iv) scattering the 
ashes at a local beauty spot. 

It seems to me that this guidance, insofar as it relates to Scotland\ is consistent with 
the provisions in the 1935 Regulations only in those cases in which the funeral 
director is the party that applied for the cremation. In any other case, the 
Regulations envisage the ashes either being released to the person who applied for 
the cremation, disposed of in the manner they have directed, or retained by the 
Cremation Authority. There is no provision for the ashes to be released into the 
custody of the funeral director by the crematorium (unless the funeral director 
applied for the cremation or the person who applied for the cremation directed 
that the ashes be released to the funeral director). 

STILLBORN CHILDREN 

Regulation 16 of the 1935 Regulations makes specific provision for the cremation 
of the remains of a stillborn child. Although the current terms of regulation 16 
were substituted by the Cremation (Scotland) Amendment Regulations 1967, a 
provision in substantially the same terms had been included in the original version 
of the 1935 Regulations and in the 1928 Regulations. 

The Medical Referee is given the power to authorise such a cremation provided that 
(i) the stillbirth has been registered with the Registrar of Births, Deaths and 
Marriages and an appropriate certificate is produced; (ii) a medical certificate has 
been produced confirming that the child was stillborn; and (Hi) the Medical Referee 
is satisfied that the child was stillborn. The Regulations do not expressly state that 
a formal application is to be made to the crematorium for the cremation of the 
remains of a stillborn child. Regulation 16 make no mention of an application and 
the forms set out in the Schedule to the Regulations do not include a specific form of 
application for the cremation of the remains of a stillborn child. An application 
might be made using Form A, however the wording of that form presupposes that 
the cremation is of a deceased person and is not ideally suited for use in the case of 
a stillborn child. 

This situation might be contrasted with the position in England and Wales where 
the 2008 Regulations make specific provision for an application to be made (regs 
15 and 20(l)(a)) and include an 'Application for cremation of stillborn baby' 
amongst the forms in Schedule 1. 

The term 'stillborn' is not defined in the 1935 Regulations. However it is defined in 
the Registration of Births, Deaths and Marriages (Scotland) Act 1965 (having 
initially been defined in similar terms in the Registration of Still-births (Scotland) 
Act 1938). Given that regulation 16 of the 1935 Regulations (as substituted by 
regulation 7 of the 1967 Regulations, but not as originally drafted) makes specific 
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reference to registration of the stillbirth as a precondition for cremation of the 
remains, it would seem reasonable to construe the term in regulation 16 in 
accordance with the definition in the 1965 Act Section 13 of the 1965 Act provides 
that a register of stillbirths shall be kept, while section 21 makes particular 
provision for the registration of stillbirths14. Section 56 defines 'stillborn child' as 
meaning 'a child which has issued forth from its mother after the twenty-fourth 
week of pregnancy and which did not at any time after being completely expelled 
from its mother breathe or show any other signs of life, and the expression 'still
birth' shall be construed accordingly' Prior to 1 October 1992, the definition was 
by reference to the twenty-eighth week of pregnancy; the period was shorted by 
section 1(2) of the Still-Birth (Definition) Act 1992. 

Although the definition of stillborn in the 1935 Regulations is tolerably clear by 
having regard to the 1965 Act, the position is perhaps more satisfactory in England 
and Wales where the term is expressly defined in regulation 2(1) of the 2008 
Regulations. 

The applicability of regulation 17 in relation to ashes obtained following the 
cremation of a stillborn child is considered in the Joint Opinion 1 have prepared 
with the Dean of Faculty. For the reasons set out in that opinion our view is that 
any ashes obtained following the cremation of the body of a stillborn child would 
fall to be treated in accordance with regulation 17 of the 1935 Regulations. 
Nevertheless, this is a matter which could perhaps be clarified in any future 
legislation. This could be achieved by (i) making express provision for an 
application process in relation to the cremation of the body of a stillborn child; and 
(ii) deleting reference to 'a deceased person' from the regulation dealing with 
ashes, or by supplementing it by an express reference to 'a stillborn child'. The 
2008 Regulations in England and Wales provide an example of provisions where 
the provisions regarding ashes clearly apply in relation to stillborn children. This is 
achieved by (i) providing an application process for cremations of the bodies of 
stillborn children (reg. 20); and (ii) making no reference to 'a deceased person' in 
the context of disposal of ashes (reg. 30). 

A further matter which might be pertinent in the context of stillborn children 
concerns the cremation of body parts. The Cremation (Scotland) Amendment 
Regulations 2003 amended the 1935 Regulations to make provision for the 
cremation of body parts (reg. ISA). The term 'body parts' is defined as meaning 
'any organs and tissue removed from a deceased person during the course of a post 
mortem examination'. It would be very difficult to construe this definition, and the 
substantive provisions in regulation ISA, as encompassing tissue removed from the 

14 A number of amendments to the 1965 Act will be made by the Certification of 
Death (Scotland) Act 2011 when the pertinent provisions are brought into force. 
Those changes, so far as they relate to the registration of stillbirths, concern the 
certification process (see sections 26 and 27 of the 2011 Act) and create an offence 
of disposing of a body of a stillborn child, by cremation or otherwise, without the 
appropriate certificates (section 25 of the 2011 Act introducing a new section 27A 
into the 1965 Act). As J do not understand the certification of deaths or stillbirths 
to be in issue in the present enquiry, I do not consider these provisions further. 
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body of a stillborn child. In England and Wales, the 2008 Regulations define 'body 
parts'as meaning 'material which consists of, or includes, human cells from ... (b) a 
stillborn child'. Consideration ought perhaps to be given to amending the definition 
in the Scottish Regulations (and the substantive provisions in regulation ISA) 
along these lines. 

FOETAL REMAINS 

In the category of foetal remains, I include all foetal tissue following cases of 
pregnancy loss before 24 weeks gestation (derived from the Human Tissue 
Authority, Code of Practice 5, para. 93). 

There is no specific provision in the legislation for the disposal of foetal remains. If 
the pregnancy has not progressed to 24 weeks gestation, the provisions in the 1935 
Regulations have no application. Similarly, the 2008 Regulations in England and 
Wales make no provision for foetal remains. 

In the absence of legislative provision, the disposal of foetal remains has been dealt 
with according to policies and codes of practice issued by various bodies. 
Historically such remains appear to have been disposed of by maceration and 
sluicing. This practice was ended in Scotland in 1992. A letter from the NHS in 
Scotland Management Executive to Health Board General Managers dated 10 
January 1992 stipulated that, subject to any personal wishes expressed, foetal 
remains *must be disposed of by incineration'. This guidance was replaced by a 
letter dated 19 July 2012 from the Directorate of Chief Medical Officer and Public 
Health addressed to Chief Executives of NHS Boards which advised that'disposal of 
any pregnancy loss by way of incineration or clinical waste is no longer considered 
acceptable'. Subject to the woman making her own personal arrangements, it is 
stipulated that 'the minimum standard is collective disposal in a crematorium'/ 

The foregoing guidance is largely consistent with the policy on the Sensitive 
Disposal of Foetal. Remains issued by the Institute of Cemetery & Crematorium 
Management in August 2011. 

In September 2009, the Human Tissue Authority ('HTA) published guidance on 
disposal of human tissue after pregnancy loss in a Code of Practice issued in 
accordance with section 26 of the Human Tissue Act 2004. That Code of Practice 
applies to Scotland only insofar as it relates to establishments licensed in Scotland 
by the HTA under the Human Tissue (Quality and Safety for Human Application) 
Regulations 2007 (see para. 16 of Code of Practice 5). Those Regulations, and the 
EU Directive it implements (2004/23/EC), concern standards of quality and safety 
for human tissues and cells intended for human applications. Accordingly, the 
application of the Code of Practice in Scotland would not ordinarily extend to the 
disposal of foetal remains. In any event, breach of the Code of Practice does not 
carry with it any legal sanction beyond being a factor in licensing decisions made 
by the HTA (section 28 of the 2004 Act). 

The Code of Practice itself suggests cremation as an option for disposal of foetal 
remains 'providing there has been consultation with the woman or couple where 
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appropriate' (para. 113). However the Code of Practice also identifies incineration 
as an option (para. 115), noting that'guidance on incineration is available in the 
Royal College of Nursing guidance document on Sensitive disposal of all foetal 
remains'. Notwithstanding this apparent endorsement of incineration as a 
practice, the RCN document (published in 2007) states that incineration along with 
clinical waste 'is felt to be completely unacceptable by health professionals working 
within this area'. The RCN guidance is that 'Parents should be given the same 
choice on the disposal of foetal remains as for a stillborn child/ The only options 
identified in the RCN document are burial and cremation, even if the family choose 
not to be involved; notwithstanding the apparent approval of incineration as a 
viable alternative in Code of Practice 5, it is not identified as a suitable option in the 
RCN guidance. It would not be a choice that would be available in relation to a 
stillborn child. It is, in any event, not permitted by the guidance issued to the NHS 
in Scotland. 

Although ashes are not specifically mentioned in the guidance issued to the NHS in 
Scotland, the accompanying notes in relation to drafting information leaflets for 
patients advise that ashes will not be available due to the absence of formed bone. 
Whereas the NHS guidance suggests that ashes 'will not be available', the ICCM 
policy, in the context of the suggested terms of agreements with hospitals, states 
that 'The hospital must inform parent(s) that ashes may not be recovered from 
cremation.' This implies that ashes might sometimes be produced following 
cremation of foetal remains. Code of Practice 5 supports this impression, stating 
that'cremation of foetal tissue does not often produce any ashes'. 

The existence or otherwise of ashes following the cremation of foetal remains ought 
to be a matter of fact; either there is some residue from the human tissue or there is 
not. This matter is considered further in the Joint Opinion I have prepared with the 
Dean of Faculty. Further complications may arise given the practice of communal 
cremation of some foetal remains. In those circumstances, any ashes that were 
recovered would be not be identifiable as relating to any particular individual. 
These matters are beyond the scope of this Opinion. In any event, the position at 
Scots law is that, if there are any ashes following cremation of foetal remains, the 
disposal of those ashes is not currently addressed in any legislation." 

Given the confusion demonstrated by the evidence obtained during this 
Investigation, there is a clear need to make appropriate and specific legislative 
provision for stillborn babies and non-viable foetuses for the purpose of 
Cremation. Likewise, statutory forms should be modified to take into account 
the special circumstances of the cremation of non-viable foetuses and stillborn 
babies. Many of the witnesses I met who suffered miscarriage during their 
pregnancies challenged the accuracy of the Cremation records recording the 
length of gestation of their baby. On other occasions the baby may have died 
within the womb some days or even weeks before the date of the actual delivery. 

Dr Julie Roberts, Forensic Anthropologist, also points out in her report for this 
Investigation that: " 

"5.2 Terminology relating to foetal age 
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It should be noted that there is a difference between gestational and conceptional 
or foetal age. Gestational age refers to the length of pregnancy after the first day of 
the last menstrual period [IMP] and is usually expressed in weeks and days. 
Conceptional age is the true foetal age and refers to the length of pregnancy from 
the time of conception (Mongelli, 2012). Fertilisation cannot occur till ovulation 
has occurred approximately 14 days after the first day of the menstrual period. As 
such conceptional age is always approximately two weeks behind gestational age 
(ibid). Gestational age is more frequently used because the actual day of conception 
is often unknown, whereas the LMP can usually be determined." (Annex C). 

Breaches of the Regulations 

Gordon Balfour was also asked to consider the legal implications arising from 
failure to provide ashes or from the disposal of ashes other than in accordance 
with the wishes of the parents: 

"Regulation 17 provides that'the ashes shall be given into the charge of the person 
who applied for the cremation if he so desires'. It continues 'If not, they shall be 
retained by the Cremation Authority and disposed of in accordance with any 
arrangement made with the said person'. It would appear to be implicit that the 
crematorium ought to ask the person who applied for the cremation whether they 
would wish to be given the ashes. Even if the person applying for the cremation 
does not wish to be given the ashes, their wishes regarding the method of disposal 
must nevertheless be sought and respected. 

Failure by a crematorium to give the relatives the option to be given the ashes or to 
direct how they should be disposed of would amount to a breach of regulation 17, 
provided that it was one of the relatives who had made the application for the 
cremation. However, in practice, such applications are often made by a Funeral 
Director or a hospital. The consequences of this practice are discussed above. For 
present purposes it may be sufficient to note that, in cases where a Funeral Director 
or hospital made the Application for Cremation, any failure by the crematorium to 
give the relatives the option to be given the ashes or to direct how they should be 
disposed of would not of itself be a breach of the Regulations. 

Regulation 17 continues that 'in the absence of any such arrangement they shall be 
decently interred in a burial ground or in land adjoining the crematorium reserved 
for the burial of ashes or shall be scattered thereon'. The locations in or upon which 
the ashes may be disposed are therefore stipulated by regulation 17. If a 
crematorium were to dispose of ashes outwith these locations, this would involve a 
breach of the Regulations. 

Regulation 17 also provides that the interment of ashes should be done 'decently'. 
If a crematorium were to inter ashes in a manner that was not'decent' this would 
involve a breach of the Regulations. 
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Regulation 18 makes provision for the keeping of registers of all cremations carried 
out in Form G. The last column of Form G is to be completed with details of the 
manner in which the ashes were disposed. If no entry, or an inaccurate entry, is 
made by a crematorium in Form G regarding the disposal of ashes, this may 
amount to a breach of regulation 18. 

Consequences of breach of Regulations 

The penalties for breaches of the Regulations are set out in section 8 of the 
Cremation Act 1902. The relevant subsections for present purposes are (1) and (2). 

Section 8(1) of the 1902 Act provides: 

'Every person who shall contravene any such regulation as aforesaid, or shall 
knowingly carry out or procure or take part in the burning of any human remains 
except in accordance with such regulations and the provisions of this Act, shall (in 
addition to any liability or penalty which he may otherwise incur) be liable, on 
summary conviction, to a penalty not exceeding level 3 on the standard scale.' 
(Currently £ 1,000) 

The potential breaches of regulations 17 and 18 detailed above would appear to 
fall within this provision. However the only penalty identified is •on summary 
conviction'. This means that, ordinarily, a prosecution for an offence under section 
8(1) would be dealt with using summary criminal procedure. This is a procedure 
by which crimes are dealt with by a judge sitting without d jury. 

Because this procedure applies, there is usually a time limit within which a 
prosecution under section 8(1) would have to be brought This time limit is six 
months (see section 136 of the Criminal Procedure (Scotland) Act 1995). This 
means that, if any breach of the Regulations took place more than six months ago, 
it would usually not be possible to bring a prosecution. 

The other potentially relevant part of section 8 of the 1902 Act is subsection (2): 

Every person who shall wilfully make any false representation, or sign or utter any 
false certificate, with a view to procuring the burning of any human remains, shall 
(in addition to any penalty or liability which he may otherwise incur) be liable to 
imprisonment, not exceeding two years.' 

The six month time limit would not apply to an offence under this subsection. 

There are two components to an offence under subsection (2): 

1. An action comprising either the making of a false representation, the 
signing of a false certificate or the uttering of a false certificate; and 

2. The action being done wilfully with a view to procuring the burning of any 
human remains. 
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False representations would only amount to a crime under subsection (2) if they 
had been made deliberately in order to bring about the cremation. A false 
representation about the existence of ashes is unlikely to have been made for this 
purpose. Accordingly it is doubtful that subsection (2) is relevant to the matters 
under consideration in this report 

Other Offences 

A further possible offence which might deserve consideration in the context of the 
hypothetical circumstances is a contravention of section 44 of the Criminal Law 
(Consolidation) (Scotland) Act 1995. So far as relevant for present purposes; that 
section provides: 

'(2) Any person who knowingly and wilfully makes, otherwise than on oath, a 
statement false in a material particular, and the statement is made... 
(b) in an abstract, account, balance sheet, book, certificate, declaration, entry, 
estimate, inventory, notice, report, return or other document which he is authorised 
or required to make, attest or verify by, under or in pursuance of any public general 
Act of Parliament for the time being inforce;... 
shall be guilty of an offence and liable on conviction to imprisonment for a term not 
exceeding two years or to a fine or to both such fine and imprisonment... 
(4) Subsection (2) above applies to any oral statement made for the purpose of any 
entry in a register kept in pursuance of any Act of Parliament as it applies to the 
statements mentioned in that subsection.' 

Such an offence might have been committed if a false entry had been made in the 
final column of the register of cremations in relation to the disposal of the ashes. 
The register of cremations is required to be kept in accordance with the statutory 
scheme regarding cremations (section 7 of the 1902 Act and regulation 18 of the 
1935 Regulations). Any false record in the register of cremations regarding the 
disposal of ashes would appear to be caught by the generality of section 44(2)(b) of 
the Consolidation Act. Further any false oral statement made to the keeper of the 
register of cremations regarding the disposal of ashes would be caught by section 
44(4) of the Consolidation Act, such that if one employee of the crematorium made 
a false report to the registrar regarding the existence and disposal of ashes, an 
offence might have been committed under this subsection." 

There are also a number of other potential statutory and common law provisions 
which may be relevant but these wider matters are outwith the remit of this 
Report. 

Statutory use of the term "ashes" 

As mentioned above, the 1935 Regulations do not define the meaning of the term 
"ashes". Concern regarding the confusion created for those involved in the 
cremation of human remains was communicated to the Scottish Office in 1988 
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but no action was taken.15 Similarly, the issue was raised during the 
deliberations of the Burial and Cremation Review Group chaired by Sheriff 
Robert Brodie but the Group recommended non-statutory guidance rather than 
legislation to the Scottish Government in 2007. 

Given the difference in opinion about the meaning of ashes among those involved 
in the practice of cremation, Lord Bonomy and I jointly sought the opinion of the 
Dean of The Faculty of Advocates, James Wolffe QC and Gordon Balfour, 
Advocate, a full copy of which is shown at Annex F of this Report. 

Counsel have given the following opinion: 

1. "We have been asked to provide an Opinion on the meaning of'ashes' in 
Regulation 17 of the Cremation (Scotland) Regulations 1935 in the case of 
the cremation of babies and infants. We have been asked to consider the 
application of Regulation 17 in relation to three distinct situations: 

(a) A child born alive who dies early in life ('neonatal infant']. 

(b) A stillborn child (defined in section 56 of the Registration of Births, 
Deaths and Marriages (Scotland) Act 1965 as 'a child which has issued 
forth from its mother after the twenty-fourth week of pregnancy and 
which did not at any time after being completely expelled from its 
mother breathe or show any other signs of life'). 

(c) A non-viable foetus aborted or miscarried at less than 24 weeks 
gestation. 

2. We have been asked to provide this Opinion against the background that 
there may be some controversy about whether, at the end of the process of 
cremation of non-viable foetuses, stillborn children and very young infants, 
what is recovered from the cremator contains any of the remains of the 
baby. We note that the Investigation and Commission have encountered at 
least three possible scenarios following such a cremation: 

(a) There is nothing left at all. 

(b) It is possible to identify skeletal remains. 

(c) Although a substance remains following the cremation, it is impossible 
to say for sure whether what is left in the cremator contains any 
tangible element of the baby. The substance could include elements of 
the cremated body, ash from the coffin and ash from items such as soft 
toys which were cremated with the baby, or a combination of these. 

15 Letter from David Crawshaw, 18 May 1988, Production 51 
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NEONATAL INFANTS 

3. Cremation of neonatal infants in Scotland is governed by the 1935 
Regulations. Regulation 17, so far as material for present purposes, 
provides: 

'After the cremation of the remains of a deceased person the ashes 
shall be given into the charge of the person who applied for the 
cremation if he so desires...' 

A neonatal infant which was born alive is plainly, in our view, a 'deceased 
person' to whom Regulation 17 would apply (as it would apply to any 
deceased person). 

4. The term 'ashes' is also used in the section of the Cremation Act 1902 under 
which the 1935 Regulations were made (section 7), This provides that 'The 
Secretary of State shall make regulations ... directing the disposition or 
interment of the ashes...' Section 13 of the 1902 Act also mentions 'ashes' 
stating that certain provisions in the Cemeteries Clauses Act 1847 'shall 
apply to the disposition or interment of the ashes of a cremated body, as if it 
were the burial of a body.' 

5. The term 'ashes' is not defined in the Act or the Regulations; nor have we 
been able to find any case in which the definition of the term in these 
Regulations has been considered. In our view there are two possible 
interpretations. The first ('the narrow interpretation') is that it concerns 
the remains of the body itself and does not extend to the remains of any 
associated item such as the coffin or any item cremated with the body. The 
second ('the broad interpretation') is that it encompasses all that remains 
following the cremation (other than items which could not, on any view, be 
regarded as 'ashes' such as the remains of the coffin's metal fixtures) 
regardless of whether that substance is comprised of the remains of the 
body itself. In our view, the broad interpretation should be preferred. 

6. The aim of statutory interpretation is to ascertain and give effect to the true 
meaning of what the legislator has said in the provision to be construed. 
The modern understanding of this exercise is to give effect to the legislator's 
purpose: it (on the application of Quintavalle) v Human Fertilisation and 
Embryology Authority [2003] 2 AC 687 per Lord Bingham of Cornhill and 
Lord Steyn. The statutory purpose and the general scheme by which it is to 
be put into effect are of central importance: Bloomsbuiy International Ltd v 
Sea Fish Industry Authority [2011] 1 WLR 1546, para. 10 per Lord Mance 
JSC. While an appropriate starting point is that language is to be taken to 
bear its ordinary meaning in the general context of the statute (R v 
Secretary of State for the Environment, Transport and the Regions, ex parte 
Spath Holme Ltd [2001] 2 AC 349 per Lord Nicholls of Birkenhead), the 
words used fall to be read in the context of the statutory scheme and its 
overall purpose: Bloomsbury International Ltd, loc. cit Generally speaking, 
a practical and workable construction, which avoids absurdity is to be 
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preferred: cp Shannon Realties Ltd v Ville de St Michel [1924] AC 185 per 
Lord Shaw; Hatzl v XL Insurance Co Ltd [2009] EWCA Civ 223. 

7. The general purpose of the Regulations is to provide a practical scheme for 
the regulation of crematoria. The particular purpose of Regulation 17, in 
that context, is to direct the disposition or interment of the 'ashes' which 
follow 'the burning of any human remains': Cremation Act 1902, section 7. 
Specifically, Regulation 17 directs that '[a]fter the cremation of the remains 
of a deceased person' the ashes shall be disposed of in one of the ways 
described in the Regulation. The legislator may be taken to have 
understood that; in our culture, human remains may well be cremated in a 
container - typically a coffin. The legislator may accordingly be taken to 
have understood that what remains after cremation of a deceased person 
may include residue both of the human body and of the container in which it 
was cremated. We imagine that it would be impossible both as a matter of 
practicality - and, indeed, in theory - to separate out those parts of the 
residue which are derived from the body of the deceased and those which 
derive from the container. An interpretation which, even as a matter of 
principle, implied that a distinction fell to be drawn between these two 
substances would, it seems to us, be divorced from reality. If that is correct, 
then it equally; in our view, must be correct that the residue which remains 
after the cremation of the human remains in question should be 
characterised as 'ashes' for the purposes of Regulation 17 even if, in the 
particular circumstances, it is possible that no part of the residue has been, 
as a matter of fact, derived from the body. The practical point is that the 
Cremation Authority could not know whether or not that was, in fact, the 
case. Against that background, it seems to us that the word 'ashes', as it is 
used in Regulation 17, should be interpreted as referring to the residue 
(other than things, such as metal coffin fixtures, which on no sensible view 
would fall to be regarded as 'ashes') left after the cremation of the remains 
of a deceased person without seeking to distinguish between residue which 
derives from the remains of the deceased and residue which derives from 
the container or other things cremated with the body. 

8. We recognise that the relevant dictionary definition of'ashes' is 'that which 
remains of a human body after cremation...' [Oxford English Dictionary, 
second edition). This definition might be taken to support the narrow 
interpretation. We also acknowledge that section 13 of the 1902 Act speaks 
of the 'ashes of a cremated body', a phrase which might be taken to imply 
that the 'ashes' are what remains of a 'cremated body'. But it goes without 
saying that the 'ashes' to which Regulation 17 refers are residue left after 
the cremation of human remains. Unless a deceased person has been 
cremated there will be no 'ashes'for the purposes of Regulation 17. It does 
not, in our view, follow - in a case where the deceased person's body has 
been cremated in a container such as a coffin - that the term 'ashes' should 
not or could not be construed to cover, compendiously, such residue as is left 
after that cremation, or, likewise, that the term 'ashes of the deceased', 
which is used in Regulation 18, does not cover the ashes which remain after 
the cremation of the deceased. We recognise also that breach of Regulation 

48 



17 would constitute a criminal offence (Cremation Act 1902, section 8), and 
that this consideration might be taken to support a narrow construction of 
the Regulation: see Craies on Legislation, tenth edition at para 19.1.14. But " 
in our view, the over-riding point in the context of this case is that the 
narrow construction would be practically unworkable. Indeed, it might 
deprive the criminal sanction of any practical effect if it were to be 
necessary for the prosecutor to prove that the residue left after the 
cremation of a human body in a coffin included residue from the body and 
not (or not only) residue from the coffin - and that would, itself, be a 
consideration in favour of the interpretation which we have preferred. 

9. We understand that it is possible that what remains in the cremation 
chamber after the cremation of neonatal remains will comprise only residue 
from the container. It does not seem to us that this practical difference 
alters the meaning to be attached to 'ashes'. That word refers to the residue 
which remains following the cremation of a deceased person, including 
residue which happens to be residue of the container and not the cremated 
body. We are fortified in this view by the consideration that the extent to 
which the residue includes bodily remains as well as residue from the 
container may depend (as we understand it) on the method of cremation 
used, and might, accordingly change over time. 

STILLBORN CHILDREN 

10. Regulation 16 of the 1935 Regulations makes specific provision for the 
cremation of the remains of a stillborn child. There is, in our view, serious 
doubt as to whether or not Regulation 17 applies to ashes which may be left 
after the cremation of the remains of a stillborn child. The question is 
whether or not a 'stillborn child' is a 'deceased person'for the purposes of 
Regulation 17; and the answer to this question is far from clear. It seems to 
us, on balance, that a 'stillborn child' does fall to be regarded as a 'deceased 
person'for the purposes of Regulation 17. It would be highly desirable that 
the Regulations should be amended to clarify this eminently debatable 
point 

11. At common law a stillborn child is not a person: Bankton i.2.8. For this 
reason, such a child which has shown no sign of life after being expelled 
from its mother would not ordinarily fall, in law, to be regarded as having 
'deceased' (although it will be obvious that morally and theologically a 
different view might be held). Consistently with this analysis, the system of 
registration of births, stillbirths, deaths and marriages in Scotland makes 
specific provision for the registration of stillbirths (Registration of Births, 
Deaths and Marriages (Scotland) Act 1965, section 21): these are not 
registered as deaths. 

12. Against that background, the 1935 Regulations could be regarded as 
containing separate provisions in respect of the cremation of the remains of 
'deceased persons' and (in Regulation 16 alone) for the cremation of a 
'stillborn child' - such that Regulation 17 should not be regarded as having 
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any application in the case of the stillborn child. Regulation 6 cannot apply 
to a stillborn child (because the certificate required is a certificate of death). 
Many of the other Regulations relate to a 'deceased' or to a person who 'has 
died', terms which would not, on this view, refer to a stillborn child. 
Consistently with this analysis, Regulation 2 of The Cremation (England and 
Wales) Regulations 2008, SI 2008, No. 2841 (which are made under the 
1902 Act and replace Regulations made in 1930) expressly distinguishes 
between a 'deceased person' and a 'stillborn child' in the definition of'body 
parts' (and, since these are Regulations made under the same primary 
statute as the 1935 Regulations, this understanding of the terms could be of 
some relevance to the interpretation of the latter: see Bloomsbury 
International Ltd, loc. cit). 

13. The key provision which points in the other direction - in the direction of 
treating Regulation 17 as applicable in the case of a stillborn child - in our 
view, is Regulation 18 of the 1935 Regulations. Regulation 18 requires 
every Cremation Authority to keep a register of all cremations in the 
specified form. The last column in Form G is headed 'How ashes were 
disposed of. Regulation 18 requires this column to be completed 'as soon as 
the ashes of the deceased have been handed to the relatives or otherwise 
disposed of It seems to us that Regulation 18 requires the inclusion in the 
register of 'all' cremations - including cremation of the remains of a 
stillborn child. We take this view even though certain of the columns would 
require adaptation for stillbirths. Itfollows:-

(a) that for the purposes of Regulation 18 at least, a stillborn child falls to 
• be characterised as a 'deceased'; 

(b) that the Cremation Authority is obliged to record how it disposed of the 
ashes of the stillborn child; and 

(c) that it is obliged to do so as soon as the ashes have been handed to the 
relatives or otherwise disposed of 

14. We recognise immediately that it does not necessarily follow from this 
analysis of Regulation 18 that Regulation 17 applies to stillborn children. It 
could quite plausibly be argued that Regulation 18 simply imposes a record
keeping requirement and that the Regulations contain no statutory 
requirements as regards the disposal of the ashes of stillborn children. But 
it does seem to us that the better construction - if the ashes of a stillborn 
child can be the 'ashes of the deceased* for the purposes of Regulation 18 - is 
to read Regulation 17 as covering all those cremations which fall to be 
recorded in Form G. 

15. There are features of Regulation 17 which would not or might not apply in 
the case of stillborn children: 

(a) The provision in Regulation 17 for intimation to the 'executor of the 
deceased' would plainly not apply in the case of a stillborn child. 
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(b) In the case of a stillborn child, there may be no-one who has applied for 
the cremation (and so no one to whom the ashes would require to be 
given under Regulation 17). On the other hand, Form F - which does, by 
reference to the footnote, fall to be completed by the Medical Referee in 
the case of a stillborn child as in other cases - proceeds on the basis that 
an application will have been made. 

16. Even if no-one has applied for the cremation of the stillborn child (and so 
there is no one to whom the ashes would require to be given under 
Regulation 17), Regulation 17 would still have practical content in the case 
of a stillborn child. In the absence of any arrangement of the sort described 
in Regulation 17, the Cremation Authority would be required by that 
Regulation - assuming it does apply in the case of a stillborn child -
decently to inter the ashes in a burial ground or in land adjoining the 
crematorium reserved for the burial of ashes (or to scatter the ashes 
thereon). 

NON-VIABLE FOETUSES 

17. There is no specific provision in the legislation for foetal remains. If the 
pregnancy has not progressed to 24 weeks gestation, the provisions in the 
1935 Regulations, including Regulation 17, have no application 

The legal framework governing the cremation of foetuses, stillborn babies and 
neonatal infants is peppered with gaps and ambiguity. There is a clear need for 
much greater clarity and it is recommended that the City of Edinburgh Council 
supports amendment of the legislative framework. 

2.6 ENVIRONMENTAL PROTECTION LEGISLATIVE ISSUES 

Increasingly, the issues of the pollution of the environment and harm to human 
health have also affected and restricted the way in which cremations can take 
place. Changes in the law have required new types of cremation equipment to 
maintain minimum temperatures in the secondary chamber and added further 
restrictive conditions which reduce the possibility of pollution or contamination 
of the environment. The legislation governing cremation processes needs to be 
examined to understand what can and cannot be achieved lawfully in the 
procedures for the cremation of babies. These laws have developed considerably 
over several decades. 

As Dr Chamberlain observes in his report at Annex B of this Report: 

"Along with other processes which have an impact on the environment by reason of 
their emissions to atmosphere, and especially combustion, the control of emissions 
has progressed and improved over the last 50 years. The first legislation in modern 
times was the 1956 Clean Air Act which dealt with emissions of smoke. This was 
superseded by a second Act in 1968, which is the starting point for this review. 

51 



The legislation of all industrial processes at this time was a 'domestic' affair within 
the UK. It was also• very difficult, seen through the lens of history, to achieve 
successful control because the legislation did not incorporate the means of 
measuring and enforcing compliance. In effect, it had no teeth. 

Pollution matters were not nearly as well understood as they are today, neither 
was there the same sense of urgency to control pollution of the environment 
Crematoria were no different to other combustion processes, and the emission of 
copious volumes of dark smoke from crematoria chimneys was almost a 
trademark. 

Several developments in legislation took place over the succeeding 40 years that 
brought about fundamental changes; 

The heightened awareness of the impact of environmental pollution on human 
health. 

Membership of the European Community, which brought in its train Directives to 
be observed throughout the Community, which were made into legislation by 
competent local legislatures (normally Governments). 

The establishment of regulatory organisations with the knowledge and resources 
to guide, and where necessary, enforce legislation. 

Increasing accessibility of methods of measurement and control of emissions 
suitable for use in combustion processes such as are used in Crematoria. 

The concept of Best Available Techniques (BAT) became the cardinal principle, and 
how this is applied to regulated processes has itself undergone development. 

Permits were established to enable the operation of a process, and these permits set 
out the way in which it had to be done, with whatever enforcement would be 
prescribed for a particular process. These permits could be varied by Regulators 
and, on successful application, by operators of processes. 

The details of the successive pieces of legislation and their implementation in 
'Regulations' is a long catalogue and, whilst they are not recited here, the 
development of the improvements in Crematoria which the legislation sought to 
achieve are discussed. 

Processes which give rise to pollution are dealt with in over-arching legislation and 
individual processes are then dealt with on a more specific basis in a variety of 
ways. In the case of Crematoria in the UK, these take the form of Process Guidance 
Notes. The earlier notes, issued in 1994 and revised several times, did not have 
statutory guidance status - relying on a willingness to achieve compliance. 

Footnote 1 on page 1 of the pg 5/2 (12) document recites that this Note is statutory 
in England, Wales and Northern Ireland and guidance in Scotland 
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Initially; attention was focussed on the combustion processes going on within the 
cremator and significant progress was achieved by the use of computer systems 
and instrumentation. 

Notwithstanding, there remained important pollutants which could not be 
removed or controlled by combustion alone and abatement equipment had to be 
installed to achieve the levels of emission quality which by this time were being 
demanded throughout Europe. Coinciding with this stage, the Guidance Notes 
acquired statutory status under the enabling legislation, and enforcement became 
possible - based on the 'teeth'then embodied in the Guidance. 

Little by little, the onus for compliance was placed on the operator rather than as a 
result of inspection by regulators. Ever-stricter reporting obligations were placed 
in the PPC Permits. This amounted to ever more intrusive surveillance of processes 
and this resulted in significant costs of compliance, to the chagrin of operators. 

In concept, the requirements were almost the same throughout the UK, but there 
were divergences in how regulation was achieved in different parts of the UK. 

Not mentioned thus far as a separate regulatory body, Scotland applies the same or 
similar principles to the rest of the UK, but implement their regulation via SEPA 
(Scottish Environment Protection Agency) who implement the Pollution Prevention 
and Control (Scotland) Regulations. 

The past forty years has seen legislation that has brought common guidance across 
the European Community, improved emission control, and gradually moved the 
main onus of compliance from appointed inspectors to operators. These three 
'planks' of legislation have resulted in regulation with 'teeth' and although 
collaboration between operator and regulator is the norm, enforcement is there 
ready to use when needed. 

The process of cremation is also heavily regulated by laws intended to prevent 
pollution of the atmosphere by contaminants. To understand what is and is not 
possible to achieve it is important to examine the legislation governing the 
environmental aspects of the cremation process. These provisions have been subject 
to change over the years and the source of the laws is, more often than not, derived 
from EU directives given effect by Scottish legislation." 

The statutory framework for the regulation of polluting activities in the United 
Kingdom is provided by the Pollution Prevention and Control Act 1999 which 
implemented Council Directive 96/61/EC. 

In accordance with the power given in section 2 of the 1999 Act the Scottish 
Ministers made the Pollution Prevention and Control [Scotland) Regulations 
2000. 
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The 2000 Regulations were replaced by the Pollution Prevention and Control 
(Scotland) Regulations 2012. The 2012 Regulations came into force on 7 January 
2013. 

In terms of Reg. 64 (2) of the Environmental Permitting Regulations 2010, for 
England and Wales and Reg. 24 of the Pollution Prevention and Control 
(Scotland) Regulations 2000 later replaced by Reg. 61 of the Pollution 
Prevention and Control (Scotland) Regulations 2012, an "appropriate authority" 
in England and Wales and Scottish Ministers, in Scotland, may issues guidance 
for the environmental protection aspects of the operation of crematoria. 

Under the auspices of the Department for Environment Food and Rural Affairs 
(Defra) a joint guidance note was produced which applied both North and South 
of the border. The most recent version of the guidance is the Process Guidance 
Note 5/2 (12). 

It was "issued as statutory guidance" in England and Wales but as "guidance" in 
Scotland but this differentiation is not material for present purposes. 

The provision to which reference is made in the Environmental Permitting 
Regulations 2010 is in the following terms: 

64. — Guidance to regulators and exemption registration authorities 
(1) An appropriate authority may issue guidance to a regulator or 
exemption registration authority with respect to the exercise of its 
functions under these Regulations. 

(2) In the exercise of those functions the regulator or exemption 
registration authority must have regard to the guidance. 

The comparable provision in Scotland was in very similar terms in the 2000 
Regulations: 

Guidance to SEPA 
24. (1) The Scottish Ministers may issue guidance to SEPA with respect to 
the carrying out of any of their functions under these Regulations. 

(2) In carrying out any of its functions under these Regulations, SEPA 
shall have regard to any guidance issued by the Scottish Ministers under 
this regulation. 

This was replaced in the 2012 Regulations with a provision in almost identical 
terms: 

61. — Scottish Ministers: guidance to SEPA 
(1) The Scottish Ministers may issue guidance to SEPA with respect to the 
carrying out of any of its functions under these Regulations... 
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(2] In carrying out any of its functions under these Regulations SEPA 
must have regard to any guidance issued by the Scottish Ministers under 
this regulation. 

Although the Guidance Note 5/2 (12) does not make express reference to 
regulation 24 of the 2000 Regulations (or Regulation 61 of the 2012 
Regulations), it seems clear that, insofar as the Guidance Note relates to Scotland, 
it ought to be viewed as guidance issued in accordance with regulation 24(1) of 
the 2000 Regulations and now Regulation 61(1) of the 2012 Regulations. The 
following section of the Report will focus on the provisions in the 2012 
Regulations. 

The 2012 Regulations place a number of responsibilities on the Scottish 
Environment Protection Agency ("SEPA"). In carrying out these responsibilities 
SEPA "must have regard" to the Guidance Note (Regulation 61(2)). The 
Regulations do not place any direct responsibility on operators of crematoria, to 
comply with the Guidance Note. Although the Guidance Note itself states (at 
paragraph 1.7) that the guidance is for operators "who are best advised also to 
have regard to it when making applications and in the subsequent operation of 
their installation", this does not translate into a legal obligation that operators 
must comply with the Guidance Note. 

Accordingly, if the operator of a crematorium fails to comply with the Guidance 
Note, that would not, of itself, involve a breach of any statutory obligation. 

Nevertheless, it is possible that the operator of a crematorium might, by indirect 
means, be placed under obligations derived from the Guidance Note. 

In this context, a relevant consideration is that the purpose of the Guidance Note 
is to provide "guidance on the Best Available Techniques (BAT)" (paragraph 1.3). 

Installations for the cremation of human remains can be operated only under, 
and to the extent authorised by, a permit (Regulations 11,12 and Schedule 1 of 
the 2012 Regulations). The body charged with responsibility for considering 
applications for permits and, if appropriate, granting such applications is SEPA 
(Regulation 13). Permits are issued by SEPA subject to conditions that are 
designed to ensure that "all the appropriate preventative measures are taken 
against pollution, in particular through application of the best available 
techniques" (Regulations 21(2)(a) and 22(1)). 

SEPA also has powers and obligations in relation to reviewing permits 
(Regulation 44); revoking permits (Regulation 50); and ensuring compliance 
with permits (Regulation 51). 

SEPA is empowered to serve an enforcement notice in the event of a 
contravention of a permit (Regulation 55) and to serve suspension notices in 
appropriate circumstances (Regulation 56). 
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In exercising these powers SEPA must have regard to the Guidance Note 
(Regulation 61(2)). 

Many of the decisions made by SEPA under the Regulations are subject to a right 
of appeal to the Scottish Ministers (Regulation 58). In determining such an 
appeal the Guidance Note "will be treated as one of the material considerations" 
(paragraph 1.3). 

Accordingly, any decisions related to a permit issued to the operator of a 
crematorium will be made having regard to the Guidance Note. Such a permit is 
unlikely to authorise the operator of a crematorium to conduct its operation in a 
manner that contravenes the Guidance Note. 

Any appeal against a decision of SEPA is unlikely to be granted if such a grant 
would be inconsistent with the Guidance Note. 

The Regulations create a number of offences. These include: 

(i) operating without a permit (Regulation 67(1) (a)); 
(ii) failing to comply with or contravene a condition of a permit (Regulation 

67[l}(b}); 
(iii) failing to comply with an enforcement notice or suspension notice 

(Regulation 67(1) (d)); and 
(iv) failing, without reasonable excuse, to report a breach of a condition of a 

permit (Regulation 67(l)(f)). 

Accordingly, although the Guidance Note does not place any direct 
responsibilities on the operator of a crematorium, the operator is likely to be 
placed in a position where compliance with the Guidance Note is necessary. 

The provisions in the Guidance Note will inform the conditions that are attached 
to any permit granted to the operator. Should that operator fail to comply with 
those conditions, it may be guilty of a criminal offence and may be ordered to 
remedy matters. 

The Mortonhall Permit 

In terms of the Pollution Prevention and Control (Scotland) Regulations 2000, 
The City of Edinburgh Council was, on 31 March 2006, granted a permit to 
operate a crematorium installation at Mortonhall Crematorium. 

The Permit contained a number of conditions including: 

1.1.5. The Stationary Technical Unit comprises the following Units:-

1.1.5.1 "Four gas fired cremators fitted with safety interlocked 
charging systems to ensure that a cremator can only be charged 
when appropriate conditions are met. These appropriate conditions 
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are that in the secondary chamber of a cremator there is a minimum 
gas residence time of 2 seconds at a temperature of at least 850oC 
and minimum oxygen content of 3% by volume." 

3.1.3 "The operator shall carry out spot sampling (SS) and continuous (C) 
monitoring of emissions of the parameters specified in Table 3.2 at the 
sampling location specified in Table 3.1 and subject to the requirements for 
monitoring specified in Table 3.2." The last part of this condition outlines 
the technical way in which the monitoring is to take place. 

3.2.2 "The combustion gases shall be held in the secondary combustion zone 
at a temperature of 1123K (850oQ for a minimum of 2 seconds, at all 
times/' 

3.2.3:"An audible or visual alarm shall be triggered if at any time during the 
combustion process the temperature of the combustion gases falls below 
1123K (850%) within the secondary combustion zone." 

3.2.5 "The charging system shall be interlocked to prevent the introduction 
of a coffin in the primary combustion zone unless the temperature in the 
secondary and final zones exceeds the temperature specified in Condition 
3.2.3, relevant to the cremator residence time of gases in the secondary and 
final combustion zones." 

3.2.8 "The remains in the cremator shall only be removed once calcination is 
completed." 

The Permit was varied on 12 July 2013, on the face of it under the same 
Regulations although those Regulations appear to have been repealed when the 
2012 Regulations came into force in Januaiy 2013. 

The variation arose from the fitting of mercury abatement plant to two of the 
cremators and the minimum operating temperature of these two cremators is 
reduced from 850oC to 800oC. 

The reference to the secondary chamber has been omitted but SEPA confirm that 
the conditions do relate to the secondary chamber and that is how they are 
applied. The change is of no practical importance for the purposes of the Report. 
There is, however, a new condition that the words "with a negative chamber 
pressure" are added. These words, presumably, relate to the secondary chamber. 

Overnight Cremation 

During the course of the Investigation at Mortonhall the longstanding practice of 
cremating babies at the end of the working day, when the cremation equipment 
had been switched off, was explained by staff there. The coffin containing the 
baby would be placed on the lip of the cremator at the door and allowed to 
cremate slowly overnight as the temperature slowly decreased with the air jets 
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off, preventing the turbulence which took place when the cremator was switched 
on. 

Initially, the practice of overnight cremation of infants was identified to the 
Investigation by management at Mortonhall as a means by which bodily remains 
of a baby were more likely to be preserved. Until the early 1980s or early 1990s, 
this process also involved the use of a metal tray in which the baby coffin would 
be placed, in an effort to collect more ashes from the process. The tray was 
removed from the process in the early 1980s according to George Bell because a 
member of staff was burnt by contact with the tray. 

Other members of staff, who commenced work in the early 1990s recollect the 
tray being used then and withdrawn by Mr. Bell for safety reasons. There is 
therefore some conflict in the evidence between the employees about when the 
tray was removed. 

Subsequently, however, I heard evidence from retired cremator operators at 
Mortonhall who stated that the practice of overnight cremation without a tray, 
during their period of employment, had nothing to do with an attempt to achieve 
ashes but was merely a practice of convenience that ensured that the adult 
cremations took place without interruption. (See Section 4.6 of this Report on 
Impact of Cremation Equipment at Mortonhall]. 

"The reason why Anne Grannum instructed us to carry out infant cremations 
overnight with the machines switched off was for efficiency. It was not to try to 
increase the likelihood of achieving remains for babies. Adult cremations could not 
be done overnight so from a monetary point of view adults were prioritised in the 
daytime with the machines switched on and the infants were cremated overnight 
with the machines switched off 

When we put the last adult coffin in of the day, we always stayed until the 
cremation was finished and we always raked the cremator out before we left. The 
same team would come in the following morning, the cremation card would still be 
on the cremator and the remains would be in the ash pan having cooled down 
overnight and we took these through to the cremulator." (Bill Stewart, 2000-2005) 

7 think we put the babies in at the end of the day to keep the cremators free for the 
adult coffins that take longer." (Hazel Strachan 2007-2010) 

A similar view was expressed by an existing member of staff: 

"We did the babies at the end of the day. The adults took priority. We were told to 
do the babies at the end of the day on auto cool If parents had requested ashes we 
would try to put the coffin further into the cremator so you can rake more easily 
and get as much as you can" (Julie Wilson, 1993- to present) 

"After the baby coffin was placed in the cremator at night we never got a chance to 
see if anything was left after cremation. Anne Grannum was in first thing in the 
morning and ensured the cremators were on for the day ahead - because of this the 
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operators never got a chance to see what was or wasn't left after a baby 
cremation." (Alfie Forsyth 2008 - present) 

Irrespective of the motivation for the technique deployed at Mortonhall there is 
expert opinion16 that such a process might contravene the best available 
techniques set out in the Guidance Note. 

The operator of a crematorium is not obliged to comply with the Guidance Note 
and breach of the Guidance Note would not, of itself, involve a breach of any 
statutory obligation but the operator of a crematorium must operate in 
accordance with a permit granted by SEPA and in making decisions related to 
that permit, SEPA must have regard to the Guidance Note. . 

A breach of a condition of the permit may result in the operator of the 
crematorium being in breach of a statutory requirement that, in turn, may result 
in the operation being unlawful. 

Jamie Reece, Crematorium Manager at Mortonhall, told the Investigation that the 
practice of overnight cremation is that: 

"After all the adult cremations have been completed at the end of the working day, 
the cremators are placed on "Cool Down" mode until the temperature in the 
primary chamber is down to 650oC. On "Cool Down" mode, it is not possible to open 
the doors of the cremator until the temperature in the primary chamber is down to 
650oC. The temperature in the secondary chamber will be no higher than that 

At the point when the temperature in the primary chamber drops to 650X, the 
doors are opened and the infant coffin is charged (placed) into the primary 
chamber on a metal tray and the doors are closed. The computer controlling the 
cremator is then switched off completely which means the gas supply, burners; 
airflow, extraction fan and the monitoring equipment are all turned off - these 
cannot be operated independently of the computer. 

The temperature in the secondary chamber at this time is 6980C or cooler. When 
the cremator is off, it is not possible to open the cremator doors manually. In the 
morning, the first step is to turn on the main extraction fan and then to open the 
gas valves for the burners. 

Secondly, the isolators on the computer are switched on which means the 
cremation software is running but the cremator itself is not on. This allows the 
cremator doors to be opened. 

Thirdly, safety checks are performed on the doors of the cremator and the doors 
are opened. 

16 See Dr. Clive Chamberlain's report at Annex B of this Report and SEPA's 
opinion in Section 2.6 of this Report. 
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The tray is removed with the infant remains left in the tray and the tray is removed 
to a place where it can cool down. 

After the remains have been removed, the computer is put on to pre-heat mode 
which fires up the cremator for the working day. 

If there are any emissions released from the overnight cremation, there would be 
no monitoring of these emissions since the computer controlled monitoring 
equipment is switched off." 

Potential Breaches of the Permit Conditions 

If the overnight process is designed to maximise the opportunities to recover 
remains, it may bring with it potential breaches of the Permit. 

1. There may not be a minimum gas residence time of 2 seconds in the 
secondary chamber at 850oC or 800oC, the temperature being below 
either 800oC or 850oC. 

2. There may not be a minimum oxygen content of 3% by volume in the 
secondary chamber since the equipment controlling the air flow is 
switched off. 

3. There may not be negative chamber pressure in the secondary chamber 
which is partly achieved by the use of ventilation and temperature in the 
primary chamber. 

4. There may be no spot sampling or continuous monitoring of emissions. 
While there may be spot sampling of cremations more generally there 
may be none for the cremation of young babies and the continuous 
sampling equipment will be switched off at night. 

5. The alarm may not operate if the temperature in the secondary chamber 
falls below the required temperature because the relevant equipment is 
switched off at night. 

6. There is no way of knowing, when the remains are removed in the 
morning, whether cremation is complete and, if not, how that might be 
remedied. The only option at present at Mortonhall would be to either 
wait until the next night and use the overnight method or cremate using 
the full adult process. Normally, with an adult cremation, an operator will 
observe the process and remove the remains only after the last flame has 
died meaning that there is nothing left to burn but since no observation is 
possible overnight, there can be no way of knowing if cremation, or 
"calcination" as it is called in the Permit, is complete. 
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In light of these potential problems SEPA were contacted and interviewed about 
this particular issue. SEPA have responded as follows: 

"Any cremation of the remains of a foetus, stWborn or neonatal baby should, in 
accordance with Process Guidance Note 5/2 (12), take place in a small-scale 
cremator. Where this is not available, it is permissible under the permit to cremate 
the remains in a full size cremator if all the permit conditions are complied with." 

If any cremation of a foetus, stillborn child or neonatal baby takes place in 
Edinburgh overnight, the permit does not allow the secondary chamber or the 
monitoring equipment to be switched off as per the conditions of the permit. It is 
necessary for the temperature in the secondary combustion chamber to be 
monitored to ensure it remains above 800/850 degrees. The crematorium would 
need to be manned to ensure the conditions of the permit are complied with." 

However, given the very small size of the remains of a foetus, stillborn or neonatal 
baby, and the subsequent negligible environmental impact, SEPA may consider 
varying the permit to allow the cremation of these remains to occur without some 
of the requirements for an adult cremation. For example, it may be possible to 
switch off the burners during the cremation to assist in achieving remains. Other 
requirements such as maintaining oxygen levels and continuous monitoring for 
certain parameters may also be discounted. However maintaining the temperature 
above 800/850 degrees in the secondary combustion chamber throughout the 
cremation would still be required. Until such time as the permit is varied to include 
these revised derogations, all conditions should be complied with. If changes are 
sought to the permit, the operator should contact SEPA in the first instance". 

This matter has been drawn to the attention of the City of Edinburgh Council. 

2.7 HEALTH AND SAFETY AT WORK 

As with environmental issues, what can be achieved safely in the Crematorium is 
also regulated by law. For health and safety at work purposes, the operations at 
Mortonhall Crematorium are covered by the provisions of the Health and Safety , 
at Work etc. Act 1974. Sections 2 (1) and (2) deal with duties which employers 
have to their employees to ensure, so far as reasonably practicable, their health, 
safety and welfare at work: 

"2 General duties of employers to their employees. 

(1) It shall be the duty of every employer to ensure; so far as is reasonably 
practicable, the health, safety and welfare at work of all his employees. 

(2) Without prejudice to the generality of an employer's duty under the 
preceding subsection, the matters to which that duty extends include in 
particular— 
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(a) the provision and maintenance of plant and systems of work that 
are, so far as is reasonably practicable, safe and without risks to 
health; 

(b) arrangements for ensuring, so far as is reasonably practicable, 
safety and absence of risks to health in connection with the use, 
handling, storage and transport of articles and substances; 

(c) the provision of such information, instruction, training and 
supervision as is necessary to ensure, so far as is reasonably 
practicable, the health and safety at work of his employees; 

(d) so far as is reasonably practicable as regards any place of work 
under the employer's control, the maintenance of it in a condition 
that is safe and without risks to health and the provision and 
maintenance of means of access to and egress from it that are safe 
and without such risks; 

(e) the provision and maintenance of a working environment for his 
employees that is, so far as is reasonably practicable, safe, without 
risks to health, and adequate as regards facilities and arrangements 
for their welfare at work" 

The City of Edinburgh Council has dear, statutory obligations to its employees at 
Mortonhall Crematorium by virtue of the 1974 Act. 

The Health and Safety Executive (HSE) consider that crematoria are low risk 
undertakings and it is content for local authorities to look after the health and 
safety aspects of their operation. HSE will generally only become involved when 
there is a serious breach of the relevant legislation at a local authority 
crematorium and they will make a decision on involvement after consideration 
of the facts and circumstances of any alleged breach. 

According to George Bell, the Bereavement Services Manager, up until the early 
1980s, a metal tray was used routinely at Mortonhall to contain infant coffins and 
remains during the cremation process. In the same period, according to Mr. Bell, 
an operator was burned (there are no records or other information as to when 
this happened or how) while handling the tray and the practice was discontinued 
on Mr. Bell's instructions because of his concern for staff safety. 

Other members of staff who commenced employment in the early 1990s 
recollect the tray being in use then and its withdrawal by Mr. Bell for safety 
reasons. There is therefore some conflict in the evidence of the employees about 
when this procedure was halted. Whenever this happened, it would suggest that 
the system of work employed might have been unsafe and the Council, had it 
wished to continue use of the tray, would have had an obligation to ensure, so far 
as reasonably practicable, that a safe system of work was in place to avoid the 
risk of injury to employees. That might have been achieved by ensuring that 
systems in place were fit for purpose and properly monitored or by putting 
different systems in place. 
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There are neither records nor other information to say whether a risk 
assessment was carried out in relation to the safe handling of the tray or whether 
any efforts were made to find a safer working system which could achieve the 
same objective. 

The Bereavement Services Manager, George Bell, told the Investigation that the 
use of the tray was simply discontinued. The cremation of babies and foetuses 
continued, without a tray, until it was reintroduced at some time after May 2011, 
the exact date being unknown. 

A number of current members of staff interviewed during the Investigation 
indicated that they felt uneasy and concerned about the practice of charging and 
removing the tray from the primary chamber of the cremator since its 
reintroduction. As a result, the two current members of the Management team at 
Mortonhall remove the tray in the morning rather than ask their staff to handle 
the equipment 

The use of a metal tray was reintroduced in 2011 on the instructions of the new 
Bereavement Services Manager, Charlie Holt. On 26 September 2013, a general 
risk assessment on infant cremation using a tray was produced following 
communication of my concerns to the Management team there. A number of 
members of staff had expressed misgivings about the safety of the procedure 
during the Investigation: 

"On one occasion since the implementation of the new procedure, while Jamie was 
on annual leave and I was covering his position, / have removed the tray from the 
cremator the morning following cremation, with no other cremation staff present 
to assist This is done with the use of a hook and I did not find the practice to be 
particularly safe, given the weight of the tray. We have now reverted to a lighter 
tray/' [Aileen Stirling 2005-present] 

The risk assessment of 2013 examined the risks posed by the use of the tray and 
sought to identify the nature and level of the risks and what control measures 
might be put in place to deal with the identified risks. 

Between then and the end of 2013 discussions took place, involving Health and 
Safety staff at City of Edinburgh Council and staff at Mortonhall Crematorium and 
a Safe Working Procedure and Protocol document was produced. The document 
is unsigned and undated but was produced between December 2013 and 7 
January 2014 and is shown at Annex G. 

This document sets out, in more detail, what practices and procedure should be 
used to safely carry out overnight cremation of infants using the tray. The 
instructions are clear and straightforward. It is surprising that such an exercise 
was not carried out years before to allow the tray to be reintroduced and ashes 
recovered safely for the benefit of the next of kin. 
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2.8 ARE THERE ASHES FOLLOWING THE CREMATION OF BABIES? 

Fundamental to this Investigation are apparent discrepancies in the information 
given to bereaved parents over many years relating to the likely survivability of 
foetal, stillborn and neonatal remains following cremation. This Investigation 
found current national guidelines issued by The Institute of Cemetery and 
Crematorium Management (ICCM) indicating that parents: 

"should be informed that there might not be any ashes resulting from the 
cremation."17 

The Federation of Burial and Crematorium Authorities (FBCA) guidelines were in 
agreement with this, emphasising parents must be informed that: 

"In cases where bereaved parents desire the cremation of an infant or of foetal 
remains, they should be warned that there are occasions when no tangible remains 
are left after the cremation process has been completed. This is due to the 
cartilaginous nature of the bone structure."18 

Both of the above statements make it clear that parents should be informed of 
the potential for no ashes to be recovered or that there might not be any ashes, 
but it is also implicit in the same guidelines that the reverse could be true, i.e. 
there could be survival of ashes. 

In May 2012 NHS Lothian issued fresh guidance on the disposal of non-viable 
foetuses with an attached information section for next of kin providing the 
following: 

"there will be no retrievable cremated remains of your baby following cremation 
at Mortonhall Crematorium."19 

Further guidance about non-viable foetuses was issued by the Chief Medical 
Officer and Chief Nursing Officer in July 2012 to Health Boards in Scotland more 
generally stating: 

"It is important to state that ashes will not be available. (This is because of the 
absence of formed bone) (Annex B to the Guidancej"20 

Both these unqualified statements are very definite regarding the survival and 
recovery of ashes. 

17 Baby and Infant Funerals, ICCM, June 2011, Production 95 
18 A Guide to Cremation and Crematoria, FBCA, Production 105 
19 Information for women and their partner who experience the stillbirth of their 
baby, NHS Lothian, May 2012, Production 123 
20 Disposal of Pregnancy Losses up to and including 23 weeks and 6 days 
gestation, Scottish Government, 19 July 2012, Production 108 
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Although these opinions are offered by the professional organisations, the Chief 
Medical Officer and the NHS Board, there appears to have been no scientific basis 
for the views expressed about the possibility of baby ashes following cremation 
from any of these sources. Surprisingly, these opinions appear to have been 
based on received wisdom and experience from practice rather than from any 
medical or scientific research base. 

Even though Seafleld and Warriston Crematoria were achieving ashes from the 
babies cremated there over many years, these claims appeared to have been 
treated with some suspicion and, astonishingly, never looked into by any other 
professional body. The complete absence of any professional curiosity or 
demand for confirmation of these beliefs is difficult to assess as anything other 
than inertia or indifference to the needs of parents in such tragic circumstances. 
It is made all the worse by the discovery that the beliefs of these many 
professionals is not supported by expert opinion. 

As part of this Investigation, the expert opinion of the Forensic Anthropologist, 
Dr. Julie Roberts of Cellmark was sought about this central issue. Her full report 
and full CV is copied at Annex C. The report contains distressing photographs of 
the cremated remains of foetuses and stillborn babies. These are not shown in 
this Report but are available for inspection by arrangement with the City of 
Edinburgh Council. 

Dr. Roberts has been employed as Scientific Lead and Team Leader for the 
Anthropology, Archaeology and Ecology Department at Cellmark Forensic 
Services since September 2010. She holds a Doctoral degree (PhD) in the subject 
of Forensic Anthropology from the University of Glasgow, a Master of Science 
degree (MSc) in Osteology, Palaeopathology and Funerary Archaeology from the 
University of Sheffield, and a Bachelor of Arts degree (BA Hons) in Archaeology 
and Ancient History from the University of Manchester. 

She has worked as a Biological Anthropologist and Archaeologist for 
approximately 19 years and has approximately 15 years forensic casework 
experience, specialising in the excavation and examination of decomposed, 
burnt, fragmented and commingled human remains from scenes of crime. She 
specialises in the analysis of fragmented, burnt and commingled bone and has 
undertaken research on the taphonomy (fossilisation) of burnt human bone, and 
the colour changes and fracture patterns which occur as bone is burnt. 

She researched and examined Bronze-Age cremation burials at Glasgow 
University for approximately eight years and has published extensively on this 
subject in archaeological journals. She has undertaken a wide range of forensic 
casework relating to burnt human remains which includes the recovery, 
examination and reconstruction of burnt, fragmented and commingled remains 
from fatal fires in houses, cars, aircrafts and military vehicles. She has also 
recovered, examined and reconstructed burnt fragmented bone from victims of 
war crimes, terrorist incidents, individual and multiple homicides in the UK 
where bodies have been burnt in attempts to dispose of evidence. 
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She has examined burnt adult and juvenile bone from archaeological and 
forensic contexts and has also been required to distinguish between burnt 
human and non human bone from fatal fires and large bonfires. She has 
produced numerous witness statements relating to burnt and fragmented 
remains and given evidence in court and at inquests on her anthropological 
examinations of burnt remains. 

She is registered with the College of Policing and National Crime Academy as an 
Expert Advisor in Forensic Anthropology and Archaeology and is a member of 
the Home Office Forensic Provision Expert Panel advising UK DVI on Forensic 
Anthropology.21 She is a member of the Forensic Science Society, the British 
Association of Biological Anthropologists and Osteoarchaeologists, the British 
Association for Forensic Anthropology and the British Association of Human 
Identification. She is a lecturer and board examiner for the Diploma in Forensic 
Human Identification, run by the Faculty of Forensic Law and Medicine, Royal 
College of Physicians. 

Dr. Roberts has provided the following expert opinion on the critical issue of 
whether there are bones to be found in the ashes left following the cremation of 
non-viable foetuses, stillborn and neonatal babies: 

"7.1 'Ashes' versus 'Cremated Remains' 

Before entering into a discussion of the cremation process and its effects on the 
human body it is useful to consider the terms 'ashes' and 'cremated remains' The 
two often appear to be interchangeable in the literature although it could be 
debated that there are subtle differences between them. It could be assumed that 
the cremated remains of an individual comprise only the calcined bones that 
remain following complete Combustion. However; unless these are all carefully 
separated out from any extraneous material it is possible that the remains might 
include other burnt artefacts such as clothing; personal items and a percentage of 
the coffin (see also report of Dr Clive T Chamberlain, Annex B]. 

The term 'ash' is defined by The Oxford Compact English Dictionary (OCED) as 'the 
powdery residue left after the burning of any substance' (1996:52) and the plural 
'ashes'is defined as 'the remains of a human body after it has been cremated' (ibid). 
If that definition is accepted, then 'ashes' are the just the surviving calcined bones 
of the individual who was cremated and they do not include any other material 
that was burnt at the same time. 

The above discussion has implications for the information given to the parents of 
babies who were cremated at Mortonhall For example, it seems highly unlikely 
that even if a foetus was of a very young gestational age there would be no 
cremated remains left, if the coffin and personal effects were included in that 
definition. Skeletal development has already been summarised in Section 6 (See 
Annex C) where it was identified that the process of ossification begins as early as 
the 6th foetal week of life and individual bones are recognisable at 12 to 13 weeks. 
The section that follows will include an examination of the stage at which foetal 

21 DVI is an abbreviation standing for Disaster Victim Identification 
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remains are capable of surviving the cremation process and becoming 'ashes' 
which could potentially be returned to grieving parents... 

"8. The Cremation Process: Survival of Foetal and Infant Remains 

8.1 The survival of foetal and infant bones during and after cremation 

Where ossification has not begun or is in its very early stages, the cartilage or 
connective tissue prototype for the bone can be lost entirely in the cremation 
process as all the organic matter in the body is combusted. Once the bone has 
started to ossify, however, it will undergo broadly the same changes as adult bone 
during the cremation processes. That said, there are some differences to take into 
consideration which relate to the development and maturity of the bone. It has 
already been noted that neonatal and infant bone loses more volume than adult 
bone when burnt and some studies found there was a greater degree of shrinkage 
in foetal bone. Fairgrieve (2010:138) stated that neonatal bones will bum 'more 
completely' than adult bones and less mineral residue will be left following 
cremation. This is due to a lack of Calcium Oxide (CaO) in the bones of young 
individuals as the intermolecular cross-links between the collagen chains have not 
yet developed (ibid): 

It is true for adults that bone mineral density and the weight of cremated bone is 
affected by age, sex, stature, diet, activity and even geographical location (Van 
Deestetal, 2011). It follows that some of these criteria would also apply to foetal, 
neonatal and infant skeletons with more emphasis on the maternal environment 
(see Section 6.2). Some foetuses and neonates may be smaller than usual or have 
delayed development for their gestational age and therefore their bones may be 
more susceptible to damage from the heat and post-cremation mechanical 
damage. 

In terms of gross anatomy, foetal and infant bones are thinner, smaller, less robust 
and lighter than adult bones therefore they will combust more quickly and at lower 
temperatures. It has been noted that for an adult the whole cremation process 
takes on average 90 minutes at a temperature of 1000 C3 or more, whilst 
cremation of an infant or foetus can be completed in 40 to 60 minutes at 
temperatures of 700 C- (Dunlop, 2004). In the same paper, Dunlop noted that 
foetal skeletal remains (he does not state gestation period) could be 'discerned 
quite clearly' following cremation at Hull Crematorium (ibid). This is discussed 
further in Section 8.2. 

Direct evidence that foetal remains can survive the cremation process and that 
skeletal elements are recognisable from as early as 17 weeks gestation (15 
conceptual weeks), was obtained from two private crematoria, Seafleld and 
Warriston, currently operating in Edinburgh. There follows an analysis of 
photographic images from the crematoria (Images 1 to 6 below) provided by the 
Mortonhall Investigation. They comprise three photographs from Seafield showing 
the cremated bones of foetuses aged 17 weeks gestation, 20 weeks gestation and 
full term, and three photographs from Warriston showing the cremated bones of 
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foetuses aged 19 weeks gestation, 22 weeks gestation and full term. Following each 
image there is a list of the bones which are identifiable in that picture." 

The following images are not presented in the body of this Report because of 
their distressing content. The images are available for viewing only through the 
City of Edinburgh Council by appointment. 

Image 18/1: Seafield, 17 Weeks Gestation (15 foetal weeks) 

This image has been 
removed from the Report 
due to its sensitive nature. It 
is available to view in 
Production 18 in the folder 
of photographs held by City 
of Edinburgh Council. This is 
Production 18/1. 

Bones identifiable on the image include the femur, humerus, mandible, ilium 
(pelvic bone], the pars lateralis and possibly basilaris of the occipital bone 
(skull], radius, ulna, clavicle and a minimum number of 12 ribs. It is likely that 
the fibula is also present but it is difficult to distinguish clearly. 

Image 18/2: Seafield, 20 Weeks Gestation (18 foetal weeks) 

This image has been 
removed from the Report 
due to its sensitive nature. It 
is available to view in 
Production 18 in the folder 
of photographs held by City 
of Edinburgh Council. This is 
Production 18/2. 

Bones identifiable on the image include the right and left mandible closely 
associated with the developing crown of an anterior tooth, the humerus, femur, 
tibia, fibula, radius, ulna, ilium, scapula, clavicle and a minimum number of 15 
ribs. 
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Image 3: Seafleld, Full Term Stillborn 

This image has been 
removed from the Report 
due to its sensitive nature. It 
is available to view in 
Production 18 in the folder 
of photographs held by City 
of Edinburgh Council. This is 
Production 18/3. 

The image above was slightly over-exposed and the remains were partially 
obscured by a finger making the individual elements slightly harder to recognise 
despite their larger size. It was possible however to identify the femur, humerus, 
ilium, scapula, tibia, possibly an ulna, multiple vertebrae (body and neural arch], 
a minimum number of 12 ribs and multiple phalanges (fingers and toes). 

Image 4: Warriston, 19 Weeks Gestation (17foetal weeks) 

This image has been 
removed from the Report 
due to its sensitive nature. It 
is available to view in 
Production 18 in the folder 
of photographs held by City 
of Edinburgh Council. This is 
Production 18/4. 

There is less separation of the bones from associated debris than seen in the 
images from Seafield but it is still possible to identify the humerus, femur, 
clavicle, a minimum number of 14 ribs, possibly a scapula and two long bones 
that could not be assigned to skeletal element. 
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Image 5: Warriston, 22 Weeks Gestation (20 foetal weeks) 

This image has been 
removed from the Report 
due to its sensitive nature. It 
is available to view in 
Production 18 in the folder 
of photographs held by City 
of Edinburgh Council. This is 
Production 18/5. 

Bones identifiable on the image include the femur, tibia, fibula, ilium, possible 
humerus, possible mandible and tooth crowns, unidentified long bones and a 
minimum of 10 ribs. 

Image 6: Warriston, Full Term Stillbirth 

This image has been 
removed from the Report 
due to its sensitive nature. It 
is available to view in 
Production 18 in the folder 
of photographs held by City 
of Edinburgh Council. This is 
Production 18/6. 

Bones identifiable in the image above include the femur, tibia, ilium, vertebrae 
(body and neural arch), metatarsal / metacarpals, phalanges (fingers or toes) and 
a minimum number of 5 ribs. 

Table Two, presents the metric data taken from Images 1 to 6 and compares it to 
the measurements of unburnt foetal bones of around the same age shown in Table 
One. An assumption has been made that the ages shown in Table One are 
gestational age (see previous discussion Section 6.1). The original photographs 
shown above were taken at'different scales and so it was not possible to take 
comparable measurements from them. In order that the bones could be measured 
more accurately they were reproduced at the same scale using the ruler in Image 5 
and the distance between the grooves in the metal trays which appear in all 
images. This rescaling is dependent on the distance between the grooves being 
approximately the same. It should also be emphasised, that in some instances the 
position of the bones, for example if they were placed at an angle or not lying flat, 
may have slightly reduced the accuracy of the measurement. Where obvious 
distortion could be seen, caused either by the cremation process (warping and 
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cracking) or the angle of the photograph or bone, not recordable (nr) was written 
in the corresponding data field. 

Table Two: Comparative measurements of foetal bones from Fazekas and Kosa 
(1978) reference data, Warriston and Seafield Crematoria. Measurements taken 
from Images 1 to 6 reproduced at same scale 

Maximum Length (mm) Age 
(week 

Tibia Ilium Femur Clavicle Humerus 
(pelvisl 

W s s FK FK W SE FK W w SE FK W S FK 
A E E A A jJ A E 

17. 20. 9.7 19. 16 16. 
4 7 5 3 

1 11. 17 n 
0 5 r 

23. 26. 12 25. 18 19. 
4 4 8 4 

24 24. 26 19 
5 

2 3 28. 15 32. 15. 32 31. 2 20 22. 
5 7 1 6 6 8 0 7 

32 32. 35. 33. 16. 17 -35 34. 22 24. 
5 6 5 7 5 

35. 40. 18. 37. 24 26. 
8 3 3 6 9 
38 41. 19. 39. 26 28. 

9 6 9 
42 47. 21. 44. 28 30. 

1 3 2 3 
43. 48. 22. 45. 31. 30 
9 7 8 1 3 

55. 48. 25. 50. 32 35. 
6 5 1 4 6 
52. 59. • 26. - 53. 34 37. 
7 g 8 1 1 
54. 62. 28. - 55. 36 37. -
7 5 7 5 7 
60. 69 32. 61. 38 42. 
1 1 3 6 

5 65. 71 35 28. 74. 34. 53. 64. 40 44. nr 
9 2 5 4 5 5 9 1 

FK = Fazekas and Kosa 
WA = Warriston 
SE = Seafield 
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nr = not recordable due to damage and distortion by cremation or angle of 
bone/photograph 
- = image or bone not present 

It can be seen from the table above that the measurements of the unburnt bones in 
the reference collection and those from Warriston were similar at 18 and 19 weeks. 
At 20 weeks the reference data and that derived from Seafield were almost exactly 
the same and that was also the case for Warriston at 22 weeks. A major difference 
can be seen in the earlier gestational period where the burnt bones from Seafield at 
17 weeks were considerably shorter than the unburnt bones at 16 weeks. At Full 
Term, the reference data and that from Warriston were also broadly comparable, 
but at Seafield whilst the pelvic measurement was similar to the reference data 
(although slightly smaller), the humerus and femur were much shorter. 

These results have not been statistically analysed and the sample size is small, so on 
the basis of these findings alone it cannot be determined whether there is a trend 
for the bones to be shorter than normal at Seafield in the youngest and oldest age 
categories, or whether the results are anomalous. They could be a true reflection of 
the pre-cremation smaller size of the foetuses or they could indicate that a greater 
degree of shrinkage is taking place during cremation. If the latter is true, it has not 
had a detrimental effect on the preservation of the bones in question, as they 
appear from the images to be in a very good state of preservation with minimal 
fracturing caused by thermal or mechanical damage. If the former is true, it could 
be an indication that the foetus was small for its gestational age. It may even have 
died in utero some time before the spontaneous abortion or stillbirth occurred. 

The above analysis within the context of the Mortonhall Investigation provides 
direct, visual evidence that multiple individual skeletal elements can be recognised 
following cremation in individuals as young as 17 weeks. By comparing the metric 
data to a documented reference collection it can also be seen that in the majority of 
instances, if cremation is conducted carefully, there is little alteration to the size 
and shape of the foetal bones (see also Section 8.2). 

Experimental research has been undertaken to quantify the percentage of bone 
(bone ash or calcined bone) remaining in human skeletons following cremation. 
Trotter and Hixon (1974) studied skeletons from an early foetal period through to 
old age. This included 124 male and female foetuses of American Caucasoid and 
Negroid ancestry, which ranged in age from 16 to 44 weeks gestational age. It was 
possible to record the ash in even the youngest and lightest skeletons, the lightest 
being a white male of 16 weeks gestation which weighed 3.4 g pre-cremation. 
Individual percentage ash weights ranged from 58%, a white female, to 72.3% a 
white male (Trotter and Hixon, 1974: 13). The mean percentage ash weights 
showed a slight, but significant increase with age, but no statistically significant 
differences were found with regard to sex and ancestry (ibid). Although Trotter and 
Hixon removed any soft tissue from their subjects before cremation, their results for 
adults were comparable to the findings in research by Bass and jantz (2004)22 

22 Bass and Jantz looked only at individuals older aged older than 17 years 
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conducted on fresh cadavers in modern crematoria. The study by Trotter and Hixon 
is important because it illustrates that even at 16 weeks gestational age (14 weeks 
true foetal age) there will be survival of calcined bones or 'ashes' following 
cremation. 

8.2. The relationship between methods of cremation survivability of remains and 
recovery of ashes 

It has been demonstrated in Section 8.1 that foetal remains of 16 weeks gestation 
and older can and do survive complete combustion. It is also apparent from the 
literature and examination of the images from Seafield and Warriston Crematoria 
that individual bones are identifiable to skeletal element from this age. If that is the 
case then other explanations must be sought for the apparent absence of ashes in 
individuals aged > 16 weeks. It seems that there are only three possible 
explanations: 

1. The ashes have not survived the cremation process due to the way in which 
they were cremated 

2. The ashes have survived cremation but they have been destroyed during the 
recovery process 

3. The ashes have survived the cremation and recovery processes but they 
have not been recognised as human foetal or infant remains 

8.2.1 The ashes have not survived the cremation process due to the way in which 
they were cremated 

Details relating to this can be found in the expert report of Dr Clive T Chamberlain 
(Annex B). The aspects of cremation which are most detrimental to foetal and 
infant remains appear to be the jets of air introduced into the cremation chamber 
and direct heat in excess of1000 C0 (Dunlop, 2004) from support burners. Whereas 
the weight of adult bones ensures that they are not carried out of the cremation 
chamber into the secondary combustion chamber, foetal bones are much lighter 
and so they may be carried through. Ashes are removed from the cremation 
chamber so if foetal remains have been blown into the combustion chamber then 
they will not be retrievable. 

Clearly a less vigorous method of cremation would be of benefit when dealing with 
foetal remains. Lower temperatures of around 600 to 700 C0 are recommended by 
both Dr Chamberlain and Dr Dunlop, a Medical referee at Hull Crematorium. 
Dunlop also recommends that 'no forced air is turned on' (2004:341) and that the 
coffin containing the foetus /young infant is placed in a preheated furnace in a 
corrugated metal tray with sides23. Dr Chamberlain refers to modified practices at 
Seafield Crematorium and trays such as those described by Dunlop can be seen on 
Images 1 to 6, this report. 

8.2.2 The ashes have survived cremation but they have been destroyed during the 
recovery process 

23 This is standard practice at Hull Crematorium 
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Recovery of foetal and infant ashes is closely linked to the issue of how the remains 
are contained during cremation. Clearly there is going to be a better chance of 
recovering all the small bones if they are kept together in a small metal tray which 
restricts dispersal during cremation. The other area of concern is how the ashes are 
removed once the cremation is complete. As previously discussed bones become 
more brittle and fragile once the organic component has been combusted and 
therefore they are more susceptible to mechanical damage. Usual practice is for the 
ashes to be raked out of the cremation chamber once they have cooled down (Bass, 
2004; Chamberlain, 2013). This process however, is extremely detrimental to 
delicate foetal and infant bones which may already be fractured due to thermal 
damage. Further fragmentation in combination with their already small size, could 
lead to destruction of the bone altogether or loss amongst any accompanying burnt 
material. A better means of recovery of foetal and infant remains would be to lift 
them out on a small tray once it has cooled down and then retrieve the bones by 
hand. 

8.2.3 The ashes have survived the cremation and recovery process but they have not 
been recognised as human foetal or infant remains 

The bony parts of the foetal and neonatal skeleton might not necessarily be 
recognisable as skeletal remains to the untrained eye or inexperienced member of 
staff. At eleven weeks before birth there are usually about 800 ossification centres, 
the bony 'pieces' of the skeleton and at birth there are approximately 450 centres 
(White and Folkens, 2005: 47). Whilst some skeletal elements such as the long 
bones, cranium and ribs are relatively easy to recognise, others such as the 
incomplete vertebrae, the tarsal bones and any newly developed epiphyses could be 
confused with other burnt debris. The younger the foetus is, the more difficult it is 
to recognise the components of the skeleton. There is therefore, a potential risk that 
crematoria staff might inspect the contents of the cremation chamber and wrongly 
conclude that there are no ashes surviving. Clearly the issue here is one of training 
and awareness. 

9. Conclusions 

Greater clarity and more detail are required in relation to the guidelines currently 
issued by the Federation of Burial and Cremation Authorities (FBCA) and many 
individual crematoria. Currently when discussing the survival of foetal remains and 
advice to parents, the focus seems to be on gestational age alone. There are clearly 
more factors than this involvedthe key ones being methods of cremation and 
recovery of remains. 

Another important factor to consider is skeletal maturity. It has been demonstrated 
that foetal bones do survive the cremation process and they can be identified and 
recovered from at least 17 weeks gestation. Perhaps then the FBCA and crematoria 
staff should be working towards an anatomical model, focusing on skeletal 
maturity in relation to gestational age, rather than gestational age per se and 
viability or non viability of the foetus, when providing advice to bereaved parents. 
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Key recommendations include: 
• Improved training and awareness in foetal development for crematoria 

staff. 
• The use of specially designed cremators for foetal and infant remains and / 

or the adaptation of methods used in adult cremators. 
• Improved techniques for the recovery of foetal remains." 

Appendix One: Diagram of the Neonatal Skeleton 
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2.9 WHAT DO PARENTS THINK? 

One of the most striking and tragic features of the very many interviews with the 
parents of the babies involved in this Investigation was the absolute conviction 
which each of them held that no matter how small a quantity of the ashes were 
actually the remains of the body of their child they would still have wished to 
have had the right to make a decision about the disposal of ashes. One mother 
put this most eloquently when she said: 

"A few days later we went into hospital and had the baby. The hospital chaplain 
came and did a blessing. We asked her to carry out the funeral. She also said there 
would be no ashes. I find it hard to believe she would have deliberately misled us. 
What we are struggling with is that even if there was a particle of S we would have 
wanted it, what gives somebody else the right to decide for us?" 

Many other parents felt that even if it could not be shown that any element of 
their child was present in the ashes, they would still have cherished the 
opportunity to have the ashes of the coffin, blanket or toy that had been in 
contact with the baby or had formed part of the baby's last resting place. 

Another mother said: 

7 don't care if there were no bones, you just want to hold on to anything connected 
to the baby to be able to mark it" 

The strict physiological definition of ashes followed by the FBCA does not appear 
to have taken into account the needs of those whose feelings should have been 
the primary consideration, namely the parents. Even though FBCA followed a 
narrow interpretation of the statutory definition in good faith it is surprising that 
they did not consider the feelings of parents in attempting to have that definition 
amended nor actively promote the development of alternative practices to find 
solutions to the problem. 

A technical approach, even if it has been shown to proceed on a mistaken 
premise, fails to appreciate that for many grieving parents there is a profound 
need to have a focal point for their grief and many parents have been deprived of 
that assistance in dealing with the grief of their loss. 

I would ask the Infant Cremation Commission to take into account the very 
strong feelings of these parents when considering its recommendations on a 
legislative provision to make explicit what has been so ambiguous for so long -
the meaning of the term "ashes" as a matter of law. 

76 



( 

71 



Section Three 



79 



Section Three 

3.1 GOVERNMENT POLICY AND GUIDANCE 

As discussed above at Section 2, the practice of cremation is recognised and 
regulated by the Cremation Acts of 1902 and 1952 and the Cremation (Scotland) 
Regulations 1935 as amended. At the time of writing, regulations under the 
Certificate of Deaths (Scotland) Act 2011 are yet to be implemented and these 
will impact on the procedural arrangements for cremation. 

Over the last 40 years the cremation authorities have cremated non-viable 
foetuses with increasing frequency although there is no statutory obligation to 
do this and no legislation governing the processes. Neither is there any 
obligation in law to create or maintain records following the cremation of non
viable foetuses. Non-viable foetuses are those up to 28 weeks gestation prior to 1 
October 1992 and up to 24 weeks gestation following the same date. For many 
years a number of crematoria did not accept non-viable foetuses for cremation 
and until recently a significant number of Health Boards made their own 
arrangements for the "disposal" of non-viable foetuses by sluicing or incineration 
until 1992/24 or incineration only since that date. 

Following the introduction of the Cremation Regulations 2008 in England and 
Wales the Ministry of Justice issued guidance25 recognising that foetal remains 
under 24 weeks gestation are not subject to the provisions of the legislation but 
advising that most crematoria would be prepared to cremate such remains at 
their discretion. This was confirmation of an earlier statement made by the 
Home Office in 2003.2^ 

On 19 July 2012 the Chief Medical Officer for Scotland and the Chief Nursing 
Officer issued guidance27 to all Health Boards in Scotland about the disposal of 
pregnancy losses up to and including 23 weeks and 6 days gestation, outlining 
the minimum standard expected for disposal by NHS Boards of all pregnancy 
losses as "shared cremation", referred to in the guidance as "collective disposal in 
a crematorium". 

This guidance was intended to bring to an end the practice of disposal of early 
pregnancy loss by way of incineration or clinical waste. This 2012 guidance 

24 Circular on the Sensitive Disposal of Foetuses and Foetal Tissue, Scottish Office 
10 January 1992, Production 110 
25 The guidance can be found at this website: 
https://www.justice.gov.uk/coroners-burial-cremation/cremation 
26 Cremation forms guidance, Home Office, 23 December 2003, Production 147 
27 Disposal of Pregnancy Losses up to and including 23 weeks and 6 days 
gestation, Scottish Government, 19 July 2012, Production 108 -
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replaced the previous guidance in 19 9 228 issued by the then Scottish Office 
Home and Health Department which had sought to bring an end to sluicing but 
permitted clinical incineration to continue. 

The existence of a range of sensitive problems for all crematoria in Scotland 
concerning the cremation of non-viable foetuses and stillborn babies was 
brought to the attention of the then Scottish Office in May 1988 by David 
Crawshaw, the then Cemeteries and Crematoria Manager and Registrar for the 
City of Glasgow in a letter.29 Mr. Crawshaw sought the Government's assistance 
and advice as well as making constructive suggestions for legislative and practice 
based changes to better regulate practices and avoid ambiguity, uncertainty and 
distress for families. 

Mr. Crawshaw also recommended in this letter that: 

"unless a crematorium uses "baby trays" on which to cremate the remains, and 
unless it is cremated using residual heat i.e. not subjected to a high pressure gas jet, 
that the parents be informed that there will be no cremated remains. This is at 
present the recommendation of the FBCA with regards to stillbirths." 

Mr. Crawshaw did not receive a reply until he followed up with a telephone call 
and one year later was told the task was not straightforward and would have to 
be looked at by the lawyers.30 There appears to have been no further action by 
the Government at that time or since. 

During 1995/96 research was carried out by the ICCM into the disposal of foetal 
remains. The research identified approximately 100,000 miscarriages that result 
in identifiable foetuses and around 19,000 abortions resulting in identifiable 
foetuses. Of these, only 10,000 were being dealt with through burial or 
cremation. The ICCM and RCN both published their guidance to members in 
2001.31 

In 2003 the Home Office issued guidance to Medical Referees to crematoria in 
England and Wales as follows: 

"Foetal remains under 24 weeks of age [sic] are not subject to the provisions of the 
Cremation Act or Regulations, although most crematoria are understood to be 
prepared to cremate such remains at their discretion."32 

The acknowledgment of informal practices and dispensation from formal 
application and recording was reflected in the guidance issued to its members by 

28 Sensitive Disposal of Foetuses and Foetal Tissue Following Termination of 
Pregnancy, 10 January 1992, Production 110 
29 Letter from David Crawshaw, 18 May 1988, Production 51 
30 Letter from R A Hawkes to David Crawshaw, 10 April 1989, Production 52 
31 Report on the Sensitive Disposal of Foetal Remains, ICCM, August 2011, 
Production 116 
32 Cremation forms guidance, Home Office, 23 December 2003, Production 147 
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the ICCM. The ICCM have estimated that currently well over 20,000 foetuses are 
being disposed of in a completely unregulated fashion and have advised the 
Investigation that they now have formally sought to have the matter regulated by 
statute in the ICCM submission to the Infant Cremation Commission.33 

The issue about the lack of any regulation was raised again in 2004/5 by George 
Bell, the Bereavement Services Manager at Mortonhall and by others who served 
on the Scottish Burial and Cremation Review Group, chaired by Sheriff Robert 
Brodie. According to Mr. Bell, the Chairman raised the issue with the Scottish 
Government but advised the Group that the Government was not prepared to 
take this issue forward at that time. Mr. Bell reports that the group voiced its 
disappointment and reminded the Chair of the importance of the issue. 

Sheriff Brodie disagrees with Mr. Bell's recollection of the Group's discussions 
and has commented as follows: 

"My recollection of the Group's consideration of the matter of foetal remains differs 
from that of George Bell I do not recognise his description of how the matter was 
dealt with in the Review Group and consider that it ignores the diligence and 
independence of the Group as a whole. 

While I have not retained any of the Group's working papers, copies of the Group's 
minutes/notes of meetings and some; at least, of the papers can be accessed at the 
Group's website: 

www.scotland.gov.uk/Topics/Health/burialcremation/intro 

An examination of these papers shows that the Group considered the matter 
carefully and that not only were the views of the Scottish Government not sought 
on the possibility of legislation but the question of how the Scottish Government 
would react to any recommendations did not enter into the Group's considerations. 

Contrary to George Bell's reference to 2004/05you will note that the Group was set 
up in January 2005 with its first meeting taking place on 7 March 2005. At the 
second meeting held on 16 May 2005 the Burial and Cremation Managers group 
tabled an information paper signed by Robert McCuIloch (not GB) which included 
the following paragraph:-

'Disposal of non-viable foetal remains 

Over the past two decades both burial and cremation authorities have 
disposed of non-viable foetuses. However, there is presently no provision within 
burial and cremation legislation permitting disposal Therefore, authorities who 
provide this most sensitive service may find themselves in breach of the law. In 
England and Wales the Home Office has recognised that burial and cremation 
authorities carry out sensitive disposal of foetal remains and have indicated that no 

33 Submission to the Infant Cremation Commission, ICCM, 3 July 2013, 
Production 121 
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action will be taken against such authorities. A legislative framework is required to 
allow burial and cremation authorities to provide this service. This action will also 
provide reassurance to bereaved parents through the granting of legal status for 
foetal remains/ 

The minutes of the meeting record: 

'IS.Guidelines on the disposal of non-viable foetal remains have been produced by 
the Royal College of Obstetricians and Gynaecologists and JCCM in association with 
the Royal College of Nursing, neither are legislative. 

19. http://www.rcog.org.uk/resources/public/pdf/goodpracticeS.pdf 

http://www.iccm-uk.com/index.asp?pagenumber=27' 

At the 4th meeting on 26 September 2005 the matter of foetal remains was raised 
and the notes of that meeting record:-

'Exhumation 

8. The group agreed that the disposal of and exhumation of foetal remains requires 
further discussion with consideration of other relevant legislation for areas such as 
abortion and registration. 

9. The ICCM have; in association with the Royal College of Midwives, prepared 
guidance on the disposal of foetal remains. 

10. It was agreed that further thought must be given to the difficulty of definition 
of foetal remains within the burial/cremation context ICCM, linking with Joan 
Adams; agreed to build on the ICCM guidance to produce a paper for discussion on 
this topic. 

Action ICCM/Joan Adams' 

At the 5th meeting on 5 December 2005 it was noted that one of the areas still to be 
considered was the question of the disposal of foetal remains and the minutes of the 
7th meeting held on 10th April 2006 record that the Group considered paper 3b 
entitled "ICCM Report on the Sensitive Disposal of Foetal Remains". The minutes of 
the 1 Oth April meeting record:-

'Paper 4 - Foetal Remains 

11. Mr. Brodie welcomed David Smith, from the Scottish Executive. A number of 
comments had been emailed by Joan Adam, who was unable to attend the meeting. 
The Chair made the Group aware of these comments. 

12. Both Abortion Act 1967 and Human Fertilisation and Embryology Act 1990 are 
reserved. 
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13. There are arguments that due to overlap with these 2 Acts the subject of foetal 
remains is also reserved, however\ for the sake of this discussion we will assume 
that it is within devolved competence. There is also an argument that foetal 
remains comes out with the remit of this Group, however; as a number of members 
of the Group have requested that the topic be discussed it has been added to the 
agenda. 

14. The recent Human Tissues Act did not consider foetal remains. 

15. At present there is a lot of best practice guidance by Royal Colleges, crematoria 
/ cemetery management; bereavement charities etc. The question arises why best 
practices that appear to be working must be enshrined in legislation? 

16. Concerns were expressed that this Group does not have the correct membership 
to fully consider the complex ethical/moral issues around foetal remains. It must be 
appreciated that this is a sensitive and emotive area. 

UK Figures: 

• 2004 - 28,906 cremation of foetal remains. 
• 2005 - 30,842 cremation of foetal remains. 

17. Some Group members felt that we require new legislation for the following 
reasons: 

• Guidance is open to individual interpretation as we are dealing with more than 
one authority - local authorities/ hospital 
• There may be inconsistencies between crematoria approaches. 
• Human tissue is included in legislation. 

18. Following discussion the Group agreed the following conclusions-

• Recommend the update of 1992 NHS circular, this should be issued in 
consultation with interested bodies e.g. ICCM. 
• No need to underpin this by statute, given that so much guidance already exists. 
• Linking still births (+24 weeksj to foetal remains opens up ethical arguments 
beyond the expertise of this Group.' 

That recommendation was reflected in paragraph 82 of the Review Group's Report 
viz 

'Foetal Remains 

82. At the suggestion of some members the Group looked at the issue of sensitive 
disposal of foetal remains, including a review of pre-existing guidance issued by a 
variety of organisations. Although some individual members expressed an opinion 
that the issue warranted more vigorous scrutiny, the majority of the Group 
concluded that there was no need to underpin this by statute, given that so much 
guidance already exists. However, it was recommended that the Scottish Executive 
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issue an update of the 1992 NHS circular on disposal of foetal remains. This should 
be issued following consultation with interested bodies, such as the Royal College of 
Nurses, Royal College of Obstetricians and Gynaecologists and Institute of Cemetery 
and Crematoria Management/ 

The above excerpts from the minutes/papers of the Review Group demonstrate that 
the question of the disposal of foetal remains was raised at 4 meetings including 
the detailed discussion at the 7th meeting on 10 April 2006 which led to the 
decision not to recommend legislation. It should be apparent from the report of the 
discussion on this matter as noted above that this decision was only reached after 
careful consideration of the matter." 

The Scottish Government was also asked by me to comment on Mr. Bell's 
statement and explain why the opportunity to regulate these matters by 
legislation was not pursued in the ensuing legislation on death certification. The 
Scottish Government Burial, Cremation and Death Certification Team of the 
Scottish Government replied as follows: 

"...that comment dates back to 2004/2005 and so pre-dates the current 
administration. However, that said, it is clear that Sheriff Brodie was free to make 
whatever recommendations he wished within his report I note that, whatever the 
issues discussed and raised within his working group, paragraph 82 of his Review 
Group's final report states that, in respect of improving the sensitive disposal of 
foetal remains via new guidance, the Review Group's own majority decision was 
that there was no need to underpin this by statute. This is the only section of the 
report that deals with any issue related to foetal remains. 

The Scottish Government accepted the recommendation for new guidance and 
subsequently implemented it through the 2012 issue of the Chief Medical Officer's 
Guidance to all NHS boards. This set out new minimum standards for the sensitive 
disposal of foetal remains, including that this should involve collective burial or 
collective disposal at a crematorium, with incineration or clinical waste no longer 
being acceptable. From an audit in August 2013 we know that nearly all of the NHS 
boards have now implemented this guidance, in partnership with local crematoria 
or burial authorities. This is therefore a successful example of where change can be 
delivered without the need for statutory regulation. 

We acknowledge, however, that this Guidance does not cover all circumstances. 
Whilst Scottish Government has no current plans to regulate the burial or 
cremation of foetal remains we await the outcome of both Dame Elish's 
investigation and the work of the Infant Cremation Commission, either of which 
may make recommendations on this issue." 

During a meeting with this Investigation in June 2013 The Chief Medical Officer, 
Sir Harry Burns discussed the information presented to NHS Health Boards at 
Annex B to the current Scottish Government guidance, namely: 
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"it is important to state that ashes will not be available ( This is because of the 
absence of formed bone) Annex B of the Guidance"34 

Until the matter emerged in the media, Sir Harry told the Investigation he was 
not aware of the difference in opinion between the two professional 
organisations about the proper interpretation of "ashes" as the term appears in 
the Regulations. It would appear that the absolute position of the Scottish 
Government Guidance, that ashes will not be available, goes much further even 
than either of the two professional organizations. 

The information contained in Annex B to the Guidance simply fails to take 
account of what has been achieved for many years in those crematoria where 
real care is taken by management and staff to modify the cremation process to 
achieve the recoveiy of ashes in foetuses as young as 17 weeks gestation. 

Since the issues at Mortonhall have emerged, the Chief Medical Officer has 
agreed that this guidance needs to be further reviewed. This assertion, like the 
similar, if less definite, statements made by the professional organisations and 
the hospitals should be revised to take into account the evidence emerging in 
this Investigation. These matters have been communicated to the Infant 
Cremation Commission for the Commission to consider further. 

It is incumbent upon the Scottish Government to make absolutely clear by 
legislative provision the obligations and rights relating to the burial and 
cremation of non-viable foetuses and stillborn babies to ensure that the 
misunderstandings and lack of adequate service to next of kin is not fostered by 
an absence of clarity in the law or of any law at all. Such legislation should set out 
clearly the obligations of the professionals and make explicit definitions of 
terminology that are currently open to confusion. 

Similarly, where Government guidance is given about the subject of ashes, the 
guidance should be informed by scientific or medical expert evidence or research 
and not merely longstanding operational experience. Such experience, with 
notable exceptions, has lacked evidence of motivation, innovation or a sustained 
determination to improve the quality of service to vulnerable next of kin in the 
provision of this sensitive, specialised but unprofitable area of crematoria 
business. 

3.2 HEALTH BOARD GUIDANCE AND PRACTICE 

Practices within the hospitals at NHS Lothian concerning the disposal of foetuses 
and stillborn babies have changed over the years, influenced by policy guidance 
from Government. Social pressure for improved service to bereaved next of kin 
in these circumstances also intensified during the 1980s. George Bell, the 

34 Disposal of Pregnancy Losses up to and including 23 weeks gestation and 6 
days gestation, Scottish Government, 19 July 2012, Production 108 
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Bereavement Services Manager at Mortonhall, explained how the catalyst for 
change came about in 1983: 

"In 1983 Esther Rantzen was leading a campaign about neonatal deaths. I was 
approached by the Chaplain of the Royal Infirmary of Edinburgh, Rev Stewart 
McGregor, to discuss this. I wrote a report for the Environmental Health Committee 
of City of Edinburgh Council recommending changes in practice."35 

Mr. Bell told the Investigation that these recommendations included: 

"To cease the then current practice at Rosebank Cemetery of interring the 
unclaimed bodies of deceased adults with the bodies of deceased babies in a 
pauper's grave." 

He further added: 

"In the case of adults the City of Edinburgh Council was responsible for their 
funeral arrangements whilst the responsibility for babies lay with the NHS 
Maternity Hospital. The practice had been to bury the bodies of perhaps 15 or 16 
deceased babies together with the bodies of 4 or 5 deceased adults in an unmarked 
grave. I was appalled at this practice and was eager to do away with it. 
Consequently, as a result of my recommendations; this practice was ceased. 

The detail is in the report 1 submitted to Mike Rosendale's initial investigation in 
January 2013. At that time we were mostly dealing with burials as very few 
foetuses were cremated. Prior to my appointment a small number of Foetal 
Cremations were carried out at Mortonhall They were delivered to the 
Crematorium from the Pathology Department at the Edinburgh Sick Kids Children's 
Hospital by Andrew Clancy, Pathology Technician. We established the Memorial 
Rose Garden to bury each baby in its own grave. At that time we had no obligation 
to cremate non-viable foetuses but we did this before others did. Prior to this they 
would have been treated as clinical waste. 

We told the hospital we would accept Foetal remains for both burial and 
Cremation in 1982/1983. The mortuary technician from the Sick Kids (Royal 
Hospital for Sick Children Edinburgh) used to bring these to the crematorium in 
boxes. He supplied a list of who they were and a post mortem reference number. 
Some of them contained scrapings from slides. We were led to believe there was 
only one foetus in each coffin. The FBCA (Federation of Burial and Cremation 
Authorities) code stated that there should only be one body cremated at one time. 

Barbara Herkes who was the Bereavement Counsellor at the Royal Infirmary 
approached me on the instructions of the Chief Midwife, Ms Wilson and other senior 
Managers at the Royal Infirmary Edinburgh about how to reduce costs, as the 
hospital was being charged per baby for cremation. There was an attempt to go for 
communal cremations to reduce costs for the hospital" 

35 Minutes of meeting of the Environmental Health Committee, City of Edinburgh 
District Council, 11 March 1985 
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Andy Glancy, Senior Paediatric Anatomical Pathology Technologist at the Royal 
Infirmary was able to tell the Investigation that: 

"The Pathology Department provided post mortem services to maternity units in 
Fife, Borders, West Lothian and Edinburgh. Edinburgh had four maternity centres 
in 1977 - Simpson Memorial Maternity Pavilion, Western General Hospital 
maternity unit, Eastern General Hospital maternity unit and Elsie Inglis Maternity 
Hospital 

Prior to 1992 foetuses under 28 weeks gestation were considered non-medically 
viable. This included 'social terminations'. These foetuses would be brought to the 
Sick Kids for post-mortem thereafter hospital disposal. The procedure at that time 
was to have each foetus individually sealed in plastic bags and placed in medical 
clinical waste tissue bags for incineration at one of the hospital incinerators. In 
those days each hospital had its own on site incinerator and the ones being used at 
that time were Royal Hospital for Sick Children, Princess Margaret Rose Hospital 
and City Hospital The hospital policy was that a specific time would be booked for 
the foetuses to be incinerated at whichever hospital the procedure was taking place 
and I witnessed this happening. No other hospital clinical waste was placed into the 
incinerator with the foetuses at this time (the incinerator was on a set cycle and no 
other material could be added whilst this cycle was in process). 

The Edinburgh maternity units at that time had a £2000 Endowments Grant that 
paid for stillborn babies' (under Maternity National Guidelines) funerals and later 
in time funerals were offered to second trimester losses. At that time first trimester 
losses came under the protocol for examining biopsies and were treated as hospital 
clinical tissue waste and disposed of following hospital protocol for such human 
tissue. If however at that time a mother did not want a post mortem, the foetuses or 
stillborn babies did not come to the Sick Kids but stayed at the Infirmary (Royal 
Infirmary of Edinburgh). In later years all foetuses and babies were collected from 
Simpson's as the only maternity unit in Edinburgh (all other maternity units in 
Edinburgh had closed) and brought to the Sick kids even if they were not for post 
mortem, and released to Funeral Directors from there. 

Where parents did not request a ceremony, foetuses under the legal gestation for 
viability (28 weeks and later 24 weeks) we would send these foetuses to Mortonhall 
in separate small coffins. The hospital (Simpson's) was charged per cremation. I 
think it was £80 per cremation. JD Hope the Funeral Director (later H & W 
Harkess) provided us with the coffins at no cost Later, cardboard coffins were 
bought by NHS Lothian for social terminations' and foetuses where the parents did 
not want a funeral, and these were taken to Mortonhall JD Hope (later Harkess) 
continued to provide coffins and arrange funerals for stillbirths and foetuses 
arranged by NHS Lothian at the parents' request 

Later, I can't remember exactly when, the Simpson's maternity hospital agreed 
(Maternity Policy Procedures) that all foetuses which were assigned for cremation 
at Mortonhall (and where a ceremony was not requested by the parent) could be 
collectively placed in their individual coffin into an adult sized coffin and be 
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cremated as one cremation and not individually. There are collective cremations 
roughly every three months depending on the numbers of foetuses requiring 
cremation. We keep records of which foetus goes in which collective coffin. The 
mortuary assigns a disposal unit number to each foetus. 

When the hospital contract Funeral Director collects the foetuses, documentation 
of the foetuses is given to them to pass on to Mortonhallfor their records... 

Regarding information about if there were ashes after the cremation of a baby; this 
came from discussions with Funeral Directors and my own perceptions of the 
procedure of cremation using an adult crematorium cremator, and my medical 
knowledge of foetus growth and the development of the body. 1 may have passed 
this information on to midwives informally and whilst giving talks on post mortems 
if the subject arose within the teaching session. 

Later on I heard from Funeral Directors that Warriston Crematorium was getting 
ashes after cremation and I wondered what they were giving back and if it was just 
coffin ash. Which, if true, is just as important to the families so they have something 
to keep or scatter." 

During the Investigation senior staff from the Simpson Maternity Services Unit at 
Edinburgh Royal Infirmary and St John's Hospital were also interviewed. They 
were questioned about their understanding over the years of what the position 
was at Mortonhall regarding the recovery of ashes following the cremation of 
miscarried, stillborn and neonatal babies and the basis of the understanding 
upon which advice was given to mothers or parents of these babies. 

What became clear during these interviews was that information contained in 
various leaflets developed from time to time was not always fully appreciated by 
staff and that dealing with bereaved parents in such circumstances was often 
done under great pressure of time from other duties. Mr. George Bell, the 
Bereavement Services Manager at Mortonhall between 1981 and 2011 explained 
to this Investigation that from 1984/85 onwards Mortonhall provided an 
information leaflet which was available • in all hospitals in Edinburgh. 
Consequently, the NHS incorporated information similar to that contained in the 
leaflet into their own documentation. 

Mr. Bell advised: 

"this included an explanation that in certain circumstances, such as the cremation 
of foetal remains and short lived babies, there might be no ashes recovered after 
the cremation." 

Mr. Bell indicated that he liaised with Barbara Herkes, Bereavement Counsellor 
at the Simpson Memorial Hospital and told hospital staff and Funeral Directors 
that parents should be told there was no rush to cremate deceased babies and 
that parents could visit Mortonhall Rose Garden before deciding on the final 
arrangements for cremation or interment. 
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With the passage of time a more sensitive approach to the loss has developed 
within the NHS and many parents talked to me of very skilled and sensitive 
treatment by nursing staff and the hospital chaplain and Head of Spiritual 
Services. The support of charities such as SiMBA and SANDS Lothians had also 
brought about dramatic changes in how parents were dealt with following the 
loss of a baby. Accounts from parents in the earlier years were generally much 
more harrowing than the descriptions of more sensitive treatment generally 
provided to them in more recent years. 

Following the loss of a baby the midwifery staff require to complete the final act 
of care form, provide information leaflets, deal with questions from the bereaved 
parents and deal with the grief of the parents. They would also require to explain 
to parents what the options were for the disposal of the remains of the baby. 
Given the relationship of trust established with hospital staff, the parents who 
provided evidence to me indicated that they relied completely on the advice and 
information provided by hospital staff. The difficulty identified in this 
Investigation was the absence of certainty from those staff as to precisely what 
was available to parents regarding cremation and why some services appeared 
to be available "privately" but not at Mortonhall. 

From 2008, nursing and midwifery staff would have available to them the 
Guidance from the Royal College of Nursing on the Sensitive disposal of all Foetal 
remains,36 which states that: 

"Parents should be given the same choice on the disposal of foetal remains as for a 
stillborn child. They should be clearly and sensitively informed of the options 
available to them, both verbally and in writing, by trained health professionals." 

As described in the section of this Report on Communication with parents by 
NHS, staff provided advice in good faith but such advice was reliant on received 
wisdom and patchy knowledge of what was contained in the information leaflets. 

Whatever the basis for the understanding of the nursing staff, it was clear that 
those we interviewed had only a vague notion that the reason why the private 
crematoria could give ashes when Mortonhall apparently could not was to do 
with the type of equipment there. Sandy Young, the Head of the Spiritual Care 
Centre at Simpsons explained the position as follows: 

"In more recent years the hospital varied its arrangements and used other 
crematoria and burial grounds. This would be to better suit the needs of the 
families,; for example in other local authorities. Seafield Crematorium built a 
reputation for care of those suffering baby loss. There was no reason not to go 
there, they did not charge for babies. 

If a family felt the retention of ashes was important to them, Seafield and 
Warriston were saying they could do that and Mortonhall were saying they could 

36 Sensitive disposal of all foetal remains, Royal College of Nursing, 2007, 
Production 99 
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not We had a bereavement counsellor in the hospital at the time and she produced 
a leaflet stating those positions. Her information came straight from George Bell 
(former Bereavement Services and Public Health Manager) as far as I am aware. 

When I started my job in 1999 at the Western General Hospital, it was received 
wisdom that Mortonhall would not attempt to recover ashes. I would have assumed 
that on some occasions they did, but because they could not do it consistently, they 
did not attempt it 

Within the last 3-4years Seafleld built its reputation. In 2011 Mortonhall said they 
would try to recover ashes. They did not do this formally, there was nothing in 
writing. We heard verbally though Funeral Directors. Fairly early on though there 
was one case of no ashes being recovered so this undermined confidence." 

Similarly, awareness and understanding of the Board's policy was clearly not 
well developed even at the most senior levels of staffing, including the Clinical 
Manager for Patient Services at the Royal Infirmary, Justine Graig who told the 
Investigation: 

7 think Mortonhall are now producing remains, but our understanding before was 
that they were not. I started as a midwife here at the Royal (Royal Infirmary of 
Edinburgh) in 1999 and I have dealt with babies that have died since then. 

My understanding was always that there would be no cremated remains, and that 
is what / told women. Unless a request was made to go somewhere else, Mortonhall 
was the default position. I was not aware Seafleld and Warriston Crematoria were 
getting remains. If someone asked for the funeral to be there we would look into it, 
but it wouldn't be to do with the remains issue. 

My understanding of all this changed only when this story broke. We have been 
telling people there won't be any remains, your baby is too little. My impression 
was always that there were no remains even for a full term baby. If a baby is born 
and lives and then has neonatal death, parents organise the funeral themselves. 

I am not aware of any debate on this in journals or elsewhere. The assumption was 
based on physiology. I believe there was in the past a leaflet produced for parents 
that told them that ashes could be retrieved at Seafield and Warriston, but I wasn't 
conscious of that. I think some people were aware, but we didn't have 
conversations about it We have had study days to look at all the paperwork 
required and have now seen photos from Seafield and Warriston showing remains. 

For me, ashes would be about everything, not just bones. Even if you couldn't 
establish whether baby remains were present, parents would still want to have it 
We all feel really concerned now that we have been giving parents the wrong 
information." 

Similarly, the ambiguity of the source of guidance for NHS staff at St John's was 
also evident from the interview with Frances McGuire, the Clinical Midwifery 
Manager at St John's who commented: 
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"We were told there would be no remains and that is what I told parents. We didn't 
have a leaflet about Seafield or Warriston producing remains. We had no training 
about at what stage there might be ashes. It was just information passed on, a 
given, that babies are too small for ashes. • 

I think parents would have wanted to know, whatever the make up of the ash was. 
When we told them there would be none they were very accepting. I've told women 
that there are no remains, in good faith, I have given them the wrong information. 
Families would have wanted to make a choice about what to do with the ashes. If I 
had known Seafield and Warriston could produce ashes I would have sent parents 
there, especially if they had asked about ashes/' 

Dr. Margaret Evans, Consultant Perinatal Pathologist at the Royal Infirmary was 
also concerned about training, information and guidance for all staff about this 
hugely sensitive issue: 

"As NHS employees we have acted in good faith when telling people there would be 
no ashes when small foetuses are cremated. This information comes from Funeral 
Directors and our knowledge of pathology. We used to have joint talks about 
bereavement, organised by Barbara Herkes (retired) but those stopped. I think that 
bereavement and information about post mortems and cremation should be a 
statutory part of training for midwives. Nobody should be able to take consent for a 
post mortem if they have no experience of attending one. 

The grieving process after losing a foetus or stillborn child is so different than for 
example grieving for an older relative, e.g. grandparent This is a hidden grief and 
is not often talked about I think a legislative requirement for training is the only 
way forward. The likelihood of midwives having to deal with the loss of babies is 
significant and handled badly can cause significant problems. 

There could be an online training package developed by someone who understands 
bereavement, post mortem and cremation process and possibly some 
standardization of procedures such that all crematoria operate to the same 
standard and thereby ensure consistency." 

What has become clear during this Investigation is the lack of well researched 
and clear guidance for staff that was readily understood. If a leaflet for parents 
acknowledged that ashes could not be obtained at Mortonhall but could be 
obtained at Seafield and Warriston, why did no one ask why or enquire about 
what was being done at Seafield? Why did no one tell parents that there would 
be no cost to them from choosing the private crematorium where they could 
have received ashes? Why did staff also believe there may be a cost? 

The word "private arrangements" in the leaflets may well have had implied an 
issue of cost for some of these very vulnerable mothers who may thus have been 
influenced into making a choice which would deprive them of the opportunity to 
recover the ashes of their baby. Seafield and Warriston have never charged 
parents for the cremation of babies. 
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There is an urgent need to develop clear and simplified policy and guidance 
based on better researched material for staff. I understand this process is now 
underway. Staff need to have the opportunity to be properly trained in dealing 
with the difficult circumstances of such a loss and the limitations of parents' 
ability to make quick decisions when they may be in a state of profound shock 
and grief. 

The presentation of such guidance to parents needs to be set out in different 
formats to take into account the impact of the grief on their ability to absorb 
information given on one occasion. Most importantly, parents must be given the 
time and space to make their decision, a decision that was far from what they 
were expecting from life at that time and for mothers who may be in a state of 
physical pain, grief and exhaustion when asked to make such decisions. 

NHS Lothian are currently reviewing guidance for staff and parents and 
attempting to simplify the way information is presented and conveyed to 
parents. 

Many fine policies are, however, produced but not implemented. As mentioned 
above, the introduction of mandatory training for midwives on this highly 
sensitive issue should be considered. The introduction of formal joint training 
with those other professionals dealing with these losses should also be used to 
enhance understanding of the processes and procedures, while improving 
knowledge of the other's obligations and constraints. 

3.3 GUIDANCE FROM PROFESSIONAL ORGANISATIONS 

There are four professional organisations in the United Kingdom that publish 
guidance on cremation. These are: 

• The Federation of Burial and Cremation Authorities (FBCA] 
• The Institute of Cemetery and Crematorium Management (ICCM) 
• The Association of Private Crematoria and Cemeteries 
• The Cremation Society of Great Britain 

For the purposes of this Investigation, we have focused on the two organisations 
directly linked to Mortonhall. These are the ICCM and the FBCA. 

The Institute of Cemetery and Crematorium Management (ICCM) was originally 
established in 1913 and its stated aims are to further the interests of Cemetery 
Superintendents and to promote the efficiency of cemeteries in the UK. The ICCM 
offers full and associate membership to individuals working in the burial and 
cremation industry and full and associate corporate membership to local 
authorities and companies owning cemeteries and/or crematoria. 
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According to its mission statement, the Institute seeks to promote knowledge of 
work about the management of cemeteries; to provide facilities and foster 
exchange of thoughts ideas and thoughts amongst its members; and to safeguard, 
maintain and improve the status and promote advancement of the Cemetery and 
Crematorium Superintendent, Assistant Superintendent, Curator, Registrar, 
Secretary and Manager of any Burial and Cremation Authority. 

The Institute claims to be the only organisation within bereavement services to 
provide fully accredited and externally validated education and training 
opportunities for cemetery and crematorium staff at all levels. 

The second organisation is the Federation of Burial and Cremation Authorities 
(FBCA] that represents approximately 90% of all cremation authorities in the 
UK. The Federation was established to represent its members at the highest 
levels and, according to its website, it is regularly consulted by Government 
Departments on regulatory issues. 

The Federation carries out 16 visits to crematoria per year. These visits are 
carried out within the normal working week and the visiting party consists of the 
President and two Technical Officers. On occasions they are accompanied by a 
representative of Government Departments such as the Ministry of Justice or 
Defra. During the visit an audit is made of the statutory and operational 
requirements with a report being sent to the cremation authority following the 
visit. According to its website, the Federation also provides a comprehensive 
range of training courses aimed at cemetery and groundwork services. 

For the purposes of the Mortonhall Investigation, the guidance provided by the 
ICCM and FBCA on the cremation of infants has been collated and given a 
production number. The table below shows the documents which have been 
used as part of the Investigation and which were published pre-December 2011. 
The following passage provides a comparison of guidance issued by each 
organisation in relation to infant cremation and the disposal of remains pre-
December 2011 when practices at Mortonhall first came to public attention. 
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Federation of Burial 
and 
Authorities 

Production 
Number 

Institute of Cemetery 
and 

Production 
Number Crematorium Cremation 

Management 

Policy Document for the 
Disposal of Foetal 
Remains, January 2004 

118 Letter to Members from 
Bernard McHale, 22 

143 

August 2001 
Where's There's A Life -
There's a Death, March 

Letter from Duncan 128 120 
McCallum to Members 
and Legal Opinions, 23 2007 
November 2004 

Policy Document for Baby 95 
and Infant Funerals, June 

Code of Cremation 
Practice, May 2005 

115 

2011 
The Sensitive Disposal of 96 
Foetal Remains, August 

Instructions for Funeral 
Directors, 2006 

106 

2011 
Questions People Ask 107 
About Cremation, 2006 

Report on the Sensitive 
Disposal of Foetal 
Remains, August 2011 

116 

A Guide to Cremation 
and Crematoria, 2006 

151 

We are here to help you 
Factsheet, 29 March 

103 

2011 
A Guide to Cremation 
and Crematoria, 2013 

105: 

Likelihood of recovering ashes 

The ICCM Policy Guidance for Baby and Infant Funerals published in June 201137 

states that parents should be given the option to arrange a cremation for their 
baby. The document states that the parents "should be informed that there might 
not be any ashes resulting from the cremation whether this is a shared or private 
cremation." 

37 Production 95 
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The ICCM Sensitive Disposal of Foetal Remains document published in August 
2011/38 emphasises that hospitals must inform parents that ashes may not be 
recovered from the cremation of their baby. The document states at page 5 that: 

"the hospital must inform parent(s) that ashes may not be recovered from 
cremation." 

The FBCA Questions People Ask About Cremation document published in 200639 

explains in answer to question 22 that in the case of an infant: 
"It may not be possible to guarantee that any remains will be available for 
collection following the cremation process." This is due to the cartilaginous nature 
of the bone structure of infants." 

The FBCA Instructions for Funeral Directors published in 200640 makes clear 
that in cases where bereaved parents request the cremation of infant or foetal 
remains, they should be warned by the Funeral Director that there are occasions 
when no tangible remains are left after the cremation process has been 
completed. The document states: 

"In cases where bereaved parents desire the cremation of an infant or foetal 
remains, they should be warned that there are occasions when no tangible remains 
are left after the cremation process has been completed. This is due to the 
cartilaginous nature of the bone structure. 

If the warning is not given the parents may have been denied the choice of earth 
burial and thereby subjected to understandable distress." 

Understanding of the terms "ashes" and "cremated remains" 

There is apparent significant divergence of opinion between the ICCM and FBCA 
in respect of their understanding of the terms "ashes" and "cremated remains." 
The Chief Executive of the ICCM, Tim Morris, informed the Investigation that he 
was not aware of any ICCM guidance which provides a definition of the terms 
"ashes" or "cremated remains." 

According to Mr. Morris: 

"whilst both terms are in common use and users might have a preference, the 
Institute considers that they are one and the same thing. The definition which the 
ICCM ascribes to both terms 'ashes' and 'cremated remains' is 'anything that is left 
after the lastflame has ceased' in the cremator." 

This is at odds with the view taken by the FBCA in its guidance. 

38 Production 96 
39 Production 107 
40 Production 106 
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In the FBCA Guide to Cremation and Crematoria, published in 2006>41the term 
"cremated remains" is defined as "the skeletal remains recovered following 
cremation." 

While the ICCM insists that both the terms "ashes" and "cremated remains" 
include anything left after the last flame has ceased following a cremation, the 
FBCA'definition of "cremated remains" suggests that only the skeletal remains 
constitutes such remains. 

This definition in the FBCA guidance could be perceived by members as implying 
that if "ashes" made up of coffin ash or other products are leftover following a 
cremation, there would be no requirement to dispose of this material in 
accordance with Regulation 17 of the Cremation (Scotland) Regulations 1935 if 
they consider the material does not contain skeletal remains. 

A difficulty with the FBCA approach, however, is that, as explained by forensic 
anthropologist Julie Roberts in her report at Annex C: 

"The bony parts of the foetal and neonatal skeleton might not necessarily be 
recognisable as skeletal remains to the untrained eye or inexperienced member of 
staff. At eleven weeks before birth there are usually about 800 ossification centres, 
the bony 'pieces' of the skeleton and at birth there are approximately 450 centres 
(White and Folkens, 2005:47). 

Whilst some skeletal elements such as the long bones, cranium and ribs are 
relatively easy to recognise, others such as the incomplete vertebrae, the tarsal 
bones and any newly developed epiphyses could be confused with other burnt 
debris. The younger the foetus is, the more difficult it is to recognise the 
components of the skeleton. There is therefore, a potential risk that crematoria 
staff might inspect the contents of the cremation chamber and wrongly conclude 
that there are no ashes surviving. Clearly the issue here is one of training and 
awareness." 

The position taken by the FBCA on the definition of "cremated remains" is 
surprising given that a letter was sent by Duncan McCallum of the FBCA to 
members of the Federation on 23rd November 2004 with an attached legal 
opinion which favours the broad interpretation of ashes.42 

The legal opinion, on the subject of reclamation of Precious Metals and other 
Material including Surgical Implants following- Cremation is available publically 
on the FBCA website. At page 8 of the opinion, it states: 

"The Cremation Authority is only expressly authorised to carry out certain limited 
actions (which do not include abstracting materials from the ashes or remains). 

41 Production 105 
42 Letter from Duncan McCallum to members and Advice Concerning the 
Reclamation of Precious Metals, 23 November 2004, Production 128 
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Regulation 16 is very specific as to what a Cremation Authority can do with the 
remains post cremation. 

Although the regulation only refers to the dealings with the ashes it is our view that 
this would be interpreted to include all materials surviving or resulting from the 
cremation process 

Regulation 16 refers to the English cremation regulations and is equivalent to 
Regulation 17 of the Cremation (Scotland] Regulations 1935 on the disposal of 
ashes. 

It would appear that the FBCA obtained legal advice on what constitutes ashes 
for the purposes of the disposal requirements under law and circulated this 
advice to members in 2004. The FBCA then subsequently published guidance in 
the form of the 2006 Guide to Cremation and Crematoria making an apparent 
distinction between "ashes" and "cremated remains" (a term which does not 
appear in the Regulation] defining the latter narrowly as only including skeletal 
remains. The reason for this distinction is unclear from the document. 

The narrow interpretation set out in the 2006 Guide was maintained by the 
Secretary of the FBCA, Rick Powell, in his statement to the Investigation when he 
said: 

"Our position is that cremated remains are bone remains." 

Mr. Powell went on to explain using his own further concept of "total recovered 
remains": . 

"If there is anything left we call this 'total recovered remains'. It is important that 
families are aware that these remains may or may not contain cremated remains, 
so that they are not misled. I know that the organisation Sands has said that a 
bigger coffin could be used to produce ashes. They have stated that they don't care 
what is in the ashes but I think that could be misleading to families. Transparency 
and honesty are important in this industry. If there are any recoverable remains 
they should be offered to parents who have requested them." 

Given the variety of approaches adopted by the ICCM and the FBCA and the use 
of varying terminology, there is ample scope for misunderstanding by managers 
and cremator operators who may have been privy to these differences in 
approach. 

Responsibilities of hospital staff, Funeral Directors and crematoria 

The guidance provided both by the ICCM and FBCA recommends that hospital 
staff, Funeral Directors and crematoria are charged with certain responsibilities 
in respect of the cremation of babies and disposal of their remains. 
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The ICCM Baby and Infant Funerals guidance of June 201143 makes a dear 
distinction between shared and individual cremations for the purposes of 
assigning responsibilities. It states that if parents choose a shared cremation for 
their baby, the patient affairs officer at the hospital should inform them that 
ashes may not be recoverable from the cremation of babies. This assumes that 
there is a patient affairs officer at every hospital. If, however, the parents choose 
an individual cremation, this information should be relayed to the parents by the 
Funeral Director arranging the cremation. 
Where ashes are recovered from a privately arranged cremation, the guidance 
states that the crematorium will deal directly with parents regarding the 
scattering or burial of the ashes and memorial options. The document states: 

"where ashes are recovered from a shared cremation, these will be scattered or 
buried in the garden of remembrance, the location recorded and the hospital 
and/or Funeral Director will also be informed." 

The ICCM Sensitive Disposal of Foetal Remains guidance of August 201144 

recommends an agreement should be drawn up between crematoria and 
hospitals on working arrangements for cremation or burial. It states that the 
agreement should make clear that it is the responsibility of the crematorium to 
provide details of its services to hospital staff who then in turn will relay the 
information to the parents. 

The guidance also emphasises it is for the hospital staff to explain all of the 
options available to the parents in such circumstances. This is also present in the 
earlier ICCM Policy Document on Disposal of Foetal Remains of January 2004.45 

The ICCM Sensitive Disposal of Foetal Remains guidance document of August 
201146 states clearly that: 

"the hospital must inform parents that ashes may not be recovered from 
cremation." 

The 2006 FBCA document Questions People Ask About Cremation47states that 
Funeral Directors will discuss with relatives the arrangements which may be 
chosen for the disposal of cremated remains. 

As discussed above, the FBCA Instructions for Funeral Directors of 200648 makes 
clear that in cases where bereaved parents desire the cremation of an infant or of 
foetal remains, it is the duty of the Funeral Director to warn them that there are 
occasions when no tangible remains are left after the cremation process has been 
completed. 

43 Production 95 
44 Production 96 
45 Production 118 
46 Production 96 
47 Production 107 
48 Production 106 
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The ICGM and FBCA guidance about the arrangements for the cremation and 
disposal of foetal remains differ in some important respects. The ICCM guidance 
tends to emphasise the responsibilities of the hospital staff and crematoria while, 
on the other hand, the FBCA guidance tends to emphasise the duties of Funeral 
Directors. 

These discrepancies in the guidance could understandably lead to confusion for 
staff working in the cremation industry. For example, the City of Edinburgh 
Council as cremation authority is a member of the FBCA but individual members 
of staff at Mortonhall Crematorium are members of the ICCM. As a consequence, 
the guidance from both organisations is used by the crematorium staff. 

3.4 TRAINING OF CREMATORIUM STAFF 

ICCM 

The Institute of Cemetery and Crematorium Management (ICCM] offers 
members a Diploma in Cemetery and Crematorium Management. According to 
the ICCM's Education Handbook of April 2012,49 the Diploma is the only 
specialised qualification available to those employed within the burial and 
cremation industry. 

The Diploma consists of 8 discrete units of study. They are: 

1. Cemetery Management 
2. Crematorium Management 
3. Cemetery and Crematorium Law 
4. Managing Financial Resources & Decisions 
5. Organisations & Behaviour 
6. Managing Activities to Achieve Results 
7. Human Resources Management 
8. Administrative Services 

The first 5 of these units are core units. The ICCM outlines certain combinations 
of these units which are required to achieve the first stage of ICCM qualification 
known as the ICCM Certificate. 

There are three different certificates available depending on the career 
aspirations of the member. They are: 

1. Certificate in Cemetery Management - this requires the Cemetery 
Management and Cemetery & Crematorium Law units in addition to one 
other unit. 

49 Production 111 

100 



2. Certificate in Crematorium Management - this requires the 
Crematorium Management and Cemetery and Crematorium Law units in 
addition to one other unit. 

3. Certificate in Office Management - this requires the Administrative 
Services and Cemetery & Crematorium Law units in addition to one other 
unit 

It is recommended by the ICCM that the Certificate should be obtained over the 
course of two years and 60 hours of study should be dedicated to each unit of 
study. It is recommended by the ICCM that the Certificate level qualification 
should be obtained by all service managers in the industry. 

The next stage is for the member to obtain the ICCM Diploma which should be 
completed over 5 years. There is also the option for the member to continue with 
further study to full BTEC HNC level and from there students can progress to 
HND and Degree level. Furthermore, there is also a Continuous Professional 
Development Scheme offered by the ICCM so that existing Certificate holders can 
keep up to date on new developments in the industry. 

There is a section in the Education Handbook which outlines what material is 
covered by the syllabus of each study unit. In the Crematorium Management unit, 
one of the areas covered is the legal requirements governing the management of 
crematoria. Also covered in the unit is teaching ICCM members to be able to 
adopt a customer focused approach in the management of crematoria. 

In the Cemetery and Crematorium Law unit, the law relating to the management 
of crematoria is covered and the legal requirements for the disposal of human 
remains are addressed. In the Administrative Services study unit, the subject of 
developing administrative services is addressed. It is suggested that this is likely 
to include teaching of good record keeping. 

In addition to the Diploma in Cemetery and Crematorium Management, the ICCM 
offers the BTEC Crematorium Technicians Training Scheme (CTTS). The CTTS 
consists of two levels: 

• BTEC Intermediate Certificate for ICCM Crematorium Technical 
Operations 

• BTEC Advanced Certificate for ICCM Crematorium Technical Operations 

Each candidate on the CTTS is assigned an on-site mentor, usually the lead 
technician, crematorium supervisor or manager, who will provide support 
during the training period. 

Candidates need to complete supervised cremations as part of the Intermediate 
course and it is the responsibility of the mentor to make a recommendation that 
a candidate is ready to undertake the on-site assessment 

The Intermediate Certificate comprises two parts: written responses and on-site 
assessment. For the written responses, the candidate must work through a 
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workbook and then send the workbook to the ICCM for assessment. The 
workbook covers various part of the cremation process including: components 
and control mechanisms; key stages in the cremation process; cremating; 
start/close procedures; abnormal conditions; and cremated remains. 

The on-site assessment part of the Intermediate Certificate requires the 
candidate to answer 20 multiple choice questions covering all aspects of the 
cremation process. The candidate is also required to complete a full cremation. 

The Advanced Certificate is undertaken via written responses only and similarly 
involves the candidate working through a workbook and sending it completed to 
the ICCM for assessment. 

The workbook covers: the development of cremation in the UK; cremation and 
administrative procedures; cremation service provision; environmental policies 
and laws; the disposal of cremated remains; public perception of cremation; and 
health and safety regulations. 

At the time of writing, none of the ICCM training deals with the subject of infant 
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Executive of the ICCM, that a new training unit has now been drafted specifically 
on the subject of infant cremation. The new unit is not yet available to members. 

FBCA 

The Federation of Burial and Cremation Authorities (FBCA) has produced what is 
called the Training and Examination Scheme for Crematorium Technicians.50 The 

, document was produced in 2003 with the first candidate enrolled in the Scheme 
in 2004. The Scheme was last updated in 2012. The Scheme is designed to 
supplement the training for cremator operators and to prepare them for a 
practical examination in cremator operation. 

The practical training is carried out in-house by crematoria where apprentice 
cremator operators are supervised by a certified crematorium technician and 
given tuition in the operation of cremators. The Scheme provides an in depth 
summary of eveiy aspect of cremation including the statutory forms for 
cremation which in Scotland are contained in the Cremation (Scotland) 
Regulations 1935. 

The Scheme also discusses the cremator design and the engineering behind the 
cremation process; the disposal of cremated remains; the environmental 
legislation relevant to cremation and the requirements of Process Guidance Note 
PG5/2(12).51 Process Guidance Note PG5/2(12) was produced by the Secretary 
of State for the Department for the Environment, Food and Rural Affairs (Defra) 

50 Training and Examination Scheme for Crematorium Technicians, FBCA, 2003, 
Production 149 
51 Process Guidance Note 5/2(12), September 2012, Production 144 

102 



in conjunction with the Scottish Government in September 2012 as a guide to 
local enforcing authorities on the techniques appropriate for the control of air 
pollution in relation to crematoria. A full discussion of this is contained in Section 
2.6 of this Report. 

The subject of infant and foetal cremation is discussed very briefly in the Scheme. 
It notes that many cremation authorities use a stainless steel tray when 
cremating infants in order to contain the tiny bones that may remain after the 
cremation is completed. The Scheme goes on to state: 

"It is usually advisable to perform this type of cremation at the end of the working 
day as the coffin and tray can be charged into the hot cremator and allowed to 
cremate using minimal top combustion air. Under these circumstances, top 
combustion air and the residual temperature may be sufficient to ignite and 
maintain the cremation. If insufficient, the ignition burner should be used as 
necessary. 

On completion of the cremation, the tray containing the remains should be 
removed through the charging door and not raked through the ash door. 
Therefore, the cremator must be switched off and the primary chamber be allowed 
to cool to a safe temperature to allow the safe withdrawal of the tray the following 
morning."52 

The guidance does not state that the cremator should be switched off during the 
cremation as was practised at Mortonhall. 

Appendix A of the Scheme is titled "Instructions to Funeral Directors". 
Instruction number 8 deals with the cremation of infants and foetal remains. The 
Scheme advises that in cases where bereaved parents desire the cremation of an 
infant or of foetal remains, they should be warned that there are occasions when 
no tangible remains are left after the cremation process has been completed. 
According to the Scheme, this is due to the cartilaginous nature of the bone 
structure. 

In bold type the Scheme emphasises that if the warning is not given, the parents 
may have been denied the choice of earth burial and thereby subjected to 
understandable distress. 

Given the evidence obtained during this Investigation about the lack of 
understanding of how the cremation process affects the remains of foetuses, 
stillborn and neonatal babies and concerns about the safety and lawfulness of the 
manner in which current guidance has been interpreted at Mortonhall, both the 
ICCM and FBCA may now wish to develop specialist training programmes on the 
subject of infant cremation. This should be a compulsory component of training 
for all members of both professional organisations. 

"Training and Examination Scheme for Crematorium Technicians, FBCA, 2003, 
Production 149 
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The Investigation was informed by Tim Morris, Chief Executive of the ICCM, that 
ICCM has now developed a draft specialist study unit on the subject of infant 
cremation for its Diploma programme. 

This new draft unit also has accompanying study notes but will not be published 
until after the publication of this Report and that of the Infant Cremation 
Commission to take account of any recommendations made therein. However, 
the fact that this subject is now being actively considered by the ICCM is to be 
welcomed. 

It is also recommended that officers of both organisations should attend at 
Seafield Crematorium to inform future guidance and practice. 

3.5 COMMUNICATION 

The Investigation was asked to consider the quality of communication among all 
parties involved in the process of arranging a cremation for a baby and with next 
of kin. The Rosendale Report (Annex A) identified the area of communication 
among health staff, Funeral Directors, crematorium staff and bereaved parents as 
one requiring further investigation. 

At a time of deep distress and often shock, parents interviewed for the 
Investigation stated they were' under the impression they had to make quick 
decisions about the final act of care for their baby before leaving the hospital. A 
number of parents we interviewed felt they did not have all the options clearly 
explained to them and made decisions they later came to regret. After a number 
of years many parents had difficulty in remembering who told them what, what 
forms they saw or signed, and how decisions were reached. Many mothers 
reported being in physical pain or on strong medication at the time of these 
conversations. 

The mother of a stillborn child delivered in 1996 told the Investigation on 16 
December 2013: 

"The midwife said that J would be cremated and that the cremation would be at 
Mortonhall and there would be no ashes. She said that either they could arrange it 
or we could arrange it but there was no choice, it would still be cremation at 
Mortonhall This conversation took place between two and three hours after the 
delivery when I had lost a lot of blood. I did not feel able to be making the decisions 
that quickly." 

During the Investigation parents, NHS Lothian staff, the hospital chaplaincy, 
Funeral Directors and past and current crematorium staff were interviewed to 
determine the quality and clarity of communication with these vulnerable 
families. 
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Communication between organisations and parents 

The individual cases considered by the Investigation included babies delivered at 
a number of hospitals including Simpson's [Royal Infirmary of Edinburgh), 
Eastern General [Edinburgh, closed), Elsie Inglis (Edinburgh, closed), St John's 
(Livingston), Forth Park (Kirkcaldy, closed) and Borders General. 

The experience of parents in hospital varied greatly over the time period of the 
Investigation from 1967 to 2012. We heard from parents who never saw their 
baby, parents who know that their baby was disposed of as clinical waste rather 
than cremated and parents who were never told anything about what happened 
to their baby. 

It is important to remember that the legal definition of a stillborn child changed 
on 1 October 1992 so that a baby was considered non-viable up to 28 weeks 
prior to October 1992 and up to 24 weeks thereafter. In addition, social attitudes 
towards death and grief have also changed significantly over the years. What was 
acceptable practice in the 1960s, 1970s and 1980s may seem harsh in the 
contemporaiy setting. 

There has undoubtedly been a huge improvement in how the experience of 
pregnancy loss, stillbirth and neonatal death is managed in hospital. Parents are 
routinely offered support, counselling, photographs, footprints and memory 
boxes. The problem of communication, however, insofar as it relates to the 
cremation of the baby, is still a difficult issue. 

Currently, the first point of contact for bereaved parents is usually the midwife. 
We found that parents are asked about the final act of care arrangements by the 
midwife very shortly after losing their baby, usually within 24 hours. Most 
parents told us they found this was too soon to make an informed decision. The 
Investigation found that written guidance (see below) made provision for final 
act of care arrangements to be made after leaving hospital. In 2008 this period 
was up to ten days following discharge from hospital and in 2012 up to 28 days. 
However, none of the parents interviewed recalled being given this option. 

Midwives sometimes informed parents verbally that there would be no ashes 
recoverable from the cremation of the baby. This was received wisdom among 
nursing staff with no one able to give the Investigation the source of this 
understanding. Many parents told the Investigation that in fact the subject of 
ashes was not brought up at the hospital at all. 

Written information leaflets from 2008 and 2012 were provided to the 
Investigation. Each of these leaflets pointed out that remains may be recoverable 
from private crematoria. With one exception, parents told the Investigation they 
were not given this information verbally. 

105 



Many parents interviewed believed Mortonhall to be their only option for 
cremation, especially if the hospital was offering to arrange the funeral on their 
behalf. The 2008 guidance produced by NHS Lothian53 specifically states that: 

"Hospital will cover cost of cremation / burial at Mortonhall Crematorium / Rose 
Garden." And 

"Some women and their partners may wish no involvement whatsoever when 
making arrangements for the final act of care for their baby. In this case both 
cremation and burial will take place at Mortonhall Cemetery and Crematorium, 
Howden Hall Road, Edinburgh." And: 

"There will be no retrievable cremated remains of your baby available at 
Mortonhall Crematorium. Should you wish to obtain cremated remains of your 
baby you are advised to make private funeral arrangements whereby some private 
crematoria in Lothian may be able to offer you a small amount of cremated 
remains. This may be an important consideration when deciding on your options 
for making final arrangements for your baby." 

This 2008 booklet also states: 

"We know from experience that as a final resting place Mortonhall Memorial Rose 
Garden is not suitable for all women and their families. You are advised to visit the 
'Memorial Rose Garden' prior to making your final decisions as the site no longer 
resembles its name as a 'Rose Garden.'" And 

"Woman and her partner pay all costs incurred for private funeral arrangements." 

The May 2012 NHS Lothian "Information for women and their partner who 
experience the stillbirth of their baby"54 states that: 

"Hospital will cover cost of cremation / burial at Mortonhall Crematorium / Rose 
Garden "and 

"There will be no retrievable cremated remains of your baby available following 
cremation at Mortonhall Crematorium. Should you wish to obtain cremated 
remains of your baby you are advised to make private funeral arrangements. Some 
private crematoria in Lothian may be able to offer you small amount of cremated 
remains. This may be an important consideration when deciding on your options 
for making final arrangements for your baby." 

The booklet also states that for private funeral arrangements "women and their 
partner pay all costs incurred." 

53 Information for women and their partner who have made the decision to end 
their pregnancy following diagnosis of an abnormality affecting their baby, NHS 
Lothian, August 2008, Production 35 
54 Information for women and their partner who experience the stillbirth of their 
baby, NHS Lothian, May 2012 
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The information booklets given to parents are complex and comprehensive and 
in a distressed state it is understandable that parents rely on the information 
given to them face to face by the midwife rather than read the whole booklet. The 
Investigation found that some midwives were not aware that the booklets said 
that remains may be recoverable at some crematoria, so they did not tell parents 
this. Justine Craig, Clinical Manager for Patient Services, interviewed on 11 July 
2013 said: 

"My understanding was always that there would be no cremated remains, and that 
is what I told women. Unless a request was made to go somewhere else, Mortonhall 
was the default position. I was not aware Seafield and Warriston Crematoria were 
getting remains. If someone asked for the funeral to be there we would look into it, 
but it wouldn't be to do with the remains issue." 

The parents interviewed for this Investigation initially welcomed the fact that 
the hospital offered to arrange a funeral for non-viable and stillborn babies. They 
felt this lifted a great burden from them at such a difficult time. However, it did 
cause difficulties in some cases as it meant that parents often did not have direct 
communication with the Funeral Director or crematorium staff. 

It is important to note that the Information Booklets given to parents make it 
clear that costs for a private cremation would need to be met by the parents. 
However, cremation of a foetus, stillborn child or infant at Seafield and 
Warriston Crematoria has always been free of charge. In contrast, NHS Lothian 
paid Mortonhall Crematorium for each cremation of foetus, stillborn baby or 
infant. The Investigation was given a record of costs between 2007 and April 
2013 which ranged from £85 to £95. 

Parents were complimentary of the spiritual and pastoral care team at the 
Simpson Memorial Maternity Hospital. Often the arrangements for the funeral 
were discussed in more detail with the chaplains and they carried out many 
funeral services. Sandy Young, Head of Service, Spiritual Care and Bereavement 
said on 11 July 2013: 

"When I was talking to parents about remains, I would have been thinking that in 
full term babies there might be remains, but not in earlier gestations. I would say to 
parents there may or may not be some ashes, and 1 would point out which 
crematoria could produce ashes and which couldn't. I don't think parents would 
want to know what was in the ashes. Now with all the public attention, perhaps 
parents would want to know what was in it, but before this we would not have 
invited that question. I wouldn't have known in relation to the gestation stage if 
ashes would be available. In older babies I would expect ashes." 

Until 1 June 2012 there was a Bereavement Counsellor employed at the Royal 
Infirmary of Edinburgh. This post has not been filled since the retirement of the 
postholder. It is not clear what role the counsellor played in any arrangements 
for funerals as none of the parents who came for interview mentioned her or 
could recollect her. However, the Crematorium Manager in Belfast told the 
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Investigation that it was Bereavement Officers in the hospital there who had the 
discussions with parents about the likelihood or otherwise of recovering remains 
after cremation (see Section 4.10 of this Report on Working Practices 
Elsewhere). NHS trusts in England have Bereavement Co-ordinators. 

The Investigation recommends that consideration should be given to identifying 
trained members of staff to deal specifically with support, practical 
arrangements and paperwork for bereaved parents in recognition of the 
sensitivity and complexity of the advice they may give. 

Funeral Directors 

H&W Harkess are the Funeral Directors used by NHS Lothian to organise 
hospital arranged funerals. There is no formal contract in place between the two 
organisations and each funeral is dealt with on a case by case basis. The 
communication of information between the hospital and the Funeral Director is 
described in the section Communication Between Organisations below. 
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to agree a date and time for cremation, express any wishes concerning music and 
other arrangements for the funeral service, inclusion of any toys or photographs 
in the coffin with the baby, and any arrangements to see the baby in the funeral 
home before the service. Angela Thomson, Funeral Director at H&W Harkess, 
told the Investigation on 22 August 2013: 

7 complete the form on behalf of the parents with the information provided by the 
hospital and over the phone. I was always told there were no ashes from 
Mortonhall I knew Seafield and Warriston could possibly get ashes. If families 
didn't specifically ask me about ashes I did not raise the subject with them. If they 
did ask for ashes I would advise and fill in the form for Seafield or Warriston. 

I completed section 5 of the form [disposal instructions) for Seafield and Warriston 
but not for Mortonhall. So if the hospital was arranging the funeral and the family 
were not attending, I filled out the form with no contact from the family. There was 
an understanding that there was a Council contract with the hospital to go to 
Mortonhall so we didn't ask families about ashes. Most arrangements made with 
families who wished to attend were done over the phone. Therefore parents 
wouldn't see the Form A. I didn't raise the issue of ashes with parents because I 
believed there weren't any." 

Like the hospital staff, Funeral Directors believed there would be no remains 
from the cremation of a non-viable foetus or stillborn and neonatal babies and so 
there was no need to raise the subject with parents. This is discussed further in 
the "Communication Between Organisations" section below. 

In examining all the available Forms A in the Investigation it was observed that 
in many of the forms the disposal section was left blank. However, others do 
state "disperse". Some parents who have seen the Form A about their baby as 
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part of the Investigation were shocked to see the instruction "disperse" recorded 
on a Form they have never seen. They are clear that they did not give this 
instruction. In two cases parents were positive that the Forms had been signed 
in their name but not by them and the Investigation referred this matter to the 
police. In a third case the parents also told the Investigation that the signature 
was not theirs but chose not to report this to the police. -

The disposal section is a non statutory part of the Form. However, the 
information on disposal is crucial, as the instruction on the Form A is the 
mechanism used for communicating parental wishes to crematorium staff. 

In his Opinion of 11 February 2014, Gordon Balfour, Advocate [Annex J), 
concluded that where the Applicant named on the Form A is the Funeral 
Director, this transfers the decision making about disposal of ashes to the 
Funeral Director and away from the parent 

"If the application for cremation has been made by a funeral director or a hospital, 
this might introduce some; complications (probably unintended) into the process 
for disposal of ashes. In the event that the application is made by a funeral director 
or hospital the person to whom the ashes ought to be given in the first instance, 
should they so desire (in accordance with regulation 17), is the funeral director or 
hospital 

It follows that the implicit obligation on the crematorium to ask the person who 
applied for the cremation whether they would wish to be given the ashes means 
that the crematorium ought to ascertain the wishes, not of the relatives of the 
deceased, but of the funeral director. Alternatively, should the funeral director not 
express a desire to be given the ashes, the person whose wishes regarding the 
method of disposal should be respected is, again, the funeral director or hospital." 

The Investigation found no evidence of anyone communicating to parents that by 
permitting the hospital to organise the cremation, they were making the 
Applicant for the funeral the Funeral Director. The parents were effectively 
induced to hand over their right to give instructions for disposal of any ashes. It 
is unlikely that the hospitals or the Funeral Directors recognised the legal 
consequences of the Applicant being the Funeral Director. This highlights the 
lack of joint training. 

It follows that for any Form A where the Applicant is the Funeral Director, the 
instruction for disposal of ashes is not required by law to be in line with parents' 
wishes. The Applicant is responsible for giving the instruction. The Form A does 
require a reason to be given for the Applicant not being the "nearest surviving 
relative" and does ask if the nearest surviving relative has been informed of the 
cremation and if any objections were raised. However, as explained above, these 
sections were often completed by the Funeral Director without reference to the 
nearest surviving relatives, the parents. 

Where parents organised the funeral for their child directly, they would choose 
their own Funeral Director. In these cases, at least one parent was present when 
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the Form A was being completed and many signed the form as Applicant. 
However, a good number told us that the section on disposal was not completed 
in their presence. Some parents did not recall the question of ashes being 
discussed even when they organised the funeral themselves. 

In the majority of cases where parents were informed before the cremation that 
there would be no ashes, this message came from the Funeral Director. Parents 
told us that they did not question this message because the Funeral Directors 
were the "professionals". Even when parents could not understand how there 
could be nothing left after a cremation, they trusted the Funeral Director and 
believed this to be the confirmed position. 

The Federation of Burial and Cremation Authorities (FBCA) produced 
Instructions for Funeral Directors in 200655 which states in section 8 that: 

"In cases where bereaved parents desire the cremation of an infant or foetal 
remains, they should be warned that there are occasions when no tangible remains 
are left after the cremation process has been completed. This is due to the 
cartilaginous nature of the bone structure. 

If the warning is not given the parents may have been denied the choice of earth 
burial and thereby subjected to understandable distress." 

It would appear that, at least for hospital arranged funerals, parents were not 
always warned that there might be no remains as recommended by the FBCA. 

Crematorium Staff 

Often parents had no communication with the crematorium until the day of the 
funeral service. Staff at the crematorium expected parents to be informed by the 
Funeral Director that there would be no ashes. If parents raised the issue with 
crematorium staff before the funeral, the position would be explained. On at least 
one occasion parents were offered the last minute choice of a burial instead. 

More often, however, the subject of ashes was not raised with crematorium staff 
until after the cremation had taken place. Parents who had expected to be able to 
collect the ashes of their baby were understandably distraught to learn none had 
been recovered. Many felt that the way the news was delivered to them by 
crematorium staff members was blunt and lacked compassion. Parents were told 
"you don't get ashes from a baby" without any explanation. 

When parents were given access to records concerning the cremation of their 
baby, many were surprised to see the word "dispersed" on the Form A or on the 
Cremation Register or Green Card (See Section Five of this Report for the 
Explanatory Note of Terms). The Investigation was told that ashes have never 
been scattered at Mortonhall but parents understand the word "disperse" to 
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mean "scatter". In fact at Mortonhall the words "dispersed" and "interred" 
appear to be used interchangeably. This issue is discussed in detail in Section 
4.11 of this Report on Record Keeping at Mortonhall. 

Communication between organisations 

The Funeral Director is at the heart of the chain of communication between 
hospital, bereaved family and crematorium. 

For hospital arranged funerals, the process by which information was received 
by the Funeral Directors was described. The information, received by telephone, 
would include the parents' names, the date of delivery of the baby, the 
gestational age of the baby, the preference for burial or cremation and whether 
or not the parents wished to attend the funeral. 

The relevant forms, depending on the age or gestation of the baby, would then be 
sent by the hospital to the Funeral Director. The Funeral Director would use this 
information to complete the Form A (Application for Cremation) as the Applicant 
or on behalf of the parents. 

Funeral Directors stated that they were told that there would be no ashes from 
babies at Mortonhall by the crematorium management in the 1980s. The 
explanation given was that following an injury to a member of staff, the 
crematorium stopped using a tray designed to improve the chance of recovering 
remains. The tray is designed to contain ashes which might be lost on the hearth 
if they were raked in the same way as for an adult. 

Mr. Bell told the Investigation that this instruction was given in the early 1980s. 
However, other witnesses have stated that it was in the 1990s. 

After the accident, George Bell and a member of the Council's Health and Safety 
team deemed the tray unsafe to handle and informed Funeral Directors that 
there would be no remains from babies. No written evidence of the 
communication of this information was found during the Investigation. No 
record of the accident was found. 

In 2011 when the tray was re-introduced by the new manager, Charlie Holt, 
Mortonhall staff state that they informed Funeral Directors by telephone that 
remains were being recovered in most cases and that the disposal section on the 
Form A now needed to be completed. H&W Harkess reported that they only 
received this information by telephone in March 2012. 

In his interview on 11 July 2013, Head of Service, Spiritual Care and 
Bereavement, Sandy Young said: 

"When I started my job in 1999 at the Western General Hospital, it was received 
wisdom that Mortonhall would not attempt to recover ashes. I would have assumed 

111 . 



that on some occasions they did, but because they could not do it consistently, they 
did not attempt it 

Within the last 3-4years Seafield built its reputation. In 2011 Mortonhall said they 
would try to recover ashes. They did not do this formally. There was nothing in 
writing. We heard verbally though Funeral Directors. Fairly early on though there 
was one case of no ashes being recovered so this undermined confidence." 

It is clear that in some cases the question of ashes was never addressed with 
parents by any of the professional bodies and that where it was addressed, it was 
based on the received wisdom that "you don't get ashes from babies". There is no 
evidence of that received wisdom being challenged by anyone other than parents 
and one junior Cremator Operator. This is all the more surprising when the other 
two crematoria in Edinburgh, Seafield and Warriston, were recovering remains 
from foetuses and babies and returning them to parents. 

The Investigation found there is a lack of rigour in communication methods with 
a reliance on verbal communication not confirmed in writing, particularly 
between the Funeral Directors and the crematorium staff. It is a 
recommendation of this Report that communication is carried out on a more 
formal footing. 

It is understood that changes have already been made since the Investigation 
began and that new forms and information booklets introduced by the NHS are 
more explicit about choices of final act of care. The Form A has also had some 
minor adjustments and is now completed by the spiritual and pastoral care team 
with parents rather than by the Funeral Director. 

However, Sandy Young, Head of Service, Spiritual Care and Bereavement, said 
when interviewed on 11 July 2013 that he did not find it appropriate that now 
everyone had to have "the ashes conversation" in hospital. 

It is a recommendation of this Report that all parents see the Form A and sign it, 
even if the hospital is arranging the funeral on their behalf. Parents must also be 
made aware of the legal implications of asking the hospital to arrange the 
cremation and that if the Funeral Director signs the Form A application as 
Applicant, it is the Funeral Director and not the parent to whom the ashes must 
be returned. 
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Section Four 

4.1 MORTONHALL CREMATORIUM 

Mortonhall Crematorium is situated on the south side of Edinburgh in a mature 
woodland setting. The crematorium has a modern design created by the 
architect Sir Basil Spence and opened in February 1967. The building has 
category A listed building status with Historic Scotland. 

Mortonhall Crematorium is run by the local authority, the City of Edinburgh 
Council. There are two chapels on site arid a Garden of Remembrance as well as 
Mortonhall Cemetery. It is the largest and busiest of the three crematoria in 
Edinburgh. Seafield and Warriston Crematoria are privately managed by 
Edinburgh Crematorium Ltd. An aerial photograph and plan of the Crematorium 
and Garden of Remembrance are shown at Annex H. 

There is a Rose Garden within Mortonhaii Cemetery for the burial of infants. A 
corner of the Rose Garden is also set aside for memorial plaques for infants who 
have been cremated, though no cremated remains are buried there. The Rose 
Garden is currently in a very poor condition requiring significant redevelopment 
after a blight which killed the roses some years ago. 

Cremated remains are interred in the Garden of Remembrance at Mortonhall 
rather than scattered. Since January 2013 the remains of infants are interred in a 
separate lair from adults. In the case of families who request to attend the 
interment of remains, these are interred individually in caskets in the area 
around the cross. The place of interment is not marked. 

Remains may also be placed in an upright niche which is available to rent. Within 
the cemetery there is a small area which was not suitable for the burial of full 
size coffins and which is available for the purchase of plots for burial of cremated 
remains of babies. 

In addition to memorial plaques, Mortonhall offers a Book of Remembrance and 
a separate Book of Remembrance for infants which can be accessed at any time. 

4.2 MANAGEMENT OF MORTONHALL CREMATORIUM 

Since 2006, Mortonhall Crematorium has been managed within the department 
of the City of Edinburgh Council known as Services for Communities. The 
Investigation was told that there had been several restructurings of the 
management arrangements in the period since the crematorium opened in 1967. 
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The department of Services for Communities is headed by a Director and a 
number of Heads of Service. Beneath the level of Head of Service is the post of 
Environmental Health & Scientific Services Manager and then Bereavement 
Services Manager. The post of Bereavement Services Manager has responsibility 
for the crematorium, Council-owned cemeteries and the city mortuary. 
Mortonhall Crematorium also has its own manager, a post previously called 
Superintendent or Crematorium Officer. 

Director of 
Services for 

Communities 

Head of Service 

Environmental 
Health & Scientific 
Services Manager 

I 
Bereavement 

Services Manager 

L Crematorium 
Manager 

There has of course been significant change in personnel holding these posts 
over the period of the crematorium being open. Major change took place in 2011. 
Anne Grannum, George Bell and Stephen Walker, occupying the three levels of 
management beneath Head of Service, all left the Council within the space of 2 
months. 

At very short notice Charlie Holt was moved from another part of Services for 
Communities to provide temporary cover for the Bereavement Services Manager 
post. He informed the Investigation that he was given no induction and no 
training for this new role. The post was advertised after six months and Mr. Holt 
was appointed to the post on a permanent basis. Jamie Reece was promoted 
from within the crematorium staffing to the post of Crematorium Manager. 

Through interviews with managers in the Service a picture emerged of the 
crematorium having long been managed with a "hands off approach from senior 
managers. It was regarded as a successful business well managed by Mr. Bell and 
with very few complaints from next of kin. Senior managers within Services for 
Communities have very extensive and diverse areas of responsibility. The 
Investigation found that all those senior managers who were interviewed said 
they did not have an operational role or involvement in the day to day 
management of the crematorium or its staff. 
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Senior managers, including the Head of Service, Susan Mooney, and Director, 
Mark Turley, were unaware that the practice taking place at Mortonhall differed 
from that taking place at Seafield and Warriston and that these other local 
crematoria were returning ashes to parents from infant cremations. 

The Investigation found no evidence of the issue of cremation of babies being 
raised at any management meetings prior to Charlie Holt taking up post. 
Managers discussed the development of the Rose Garden because of its poor 
condition and the fabric of the buildings for similar reasons, but there was no 
evidence of infant cremation being on the agenda for meetings with senior 
managers. Indeed, Dr. Andrew Mackie (Environmental Health and Scientific 
Services Manager 2011-2013) told us that until this was raised in November 
2012, he was not aware that Mortonhall carried out individual cremations of 
non-viable foetuses though he did know about communal cremations arranged 
by the hospital. 

Most meetings between managers at the crematorium and with their line 
managers appeared to focus on budgets and finance rather than policy or 
practice. The issue of the cremation of foetuses and babies and whether or not 
remains were recovered and returned to parents does not seem to have been 
discussed even though Mortonhall was operating so differently to the other 
crematoria in Edinburgh over so many years. 

4.3 WORKING PRACTICES AT MORTONHALL 

The remit for this Investigation requested that the working practices at 
Mortonhall, as they relate to the cremation of babies, be examined. As with 
cremation equipment itself, the operational working practices examined by this 
Investigation have varied significantly over the years. Some of the 
Superintendents and cremator operators from the 1960s and 1970s are 
deceased and there are no documentary records of working practices during 
these periods. 

The witnesses interviewed by the Investigation were able to speak to working 
practices at Mortonhall going back to the early 1980s. The Report, therefore, 
focuses on practices from that time to the present day and cannot comment on 
working practices employed at Mortonhall in the 1960s and 1970s. 

I am very grateful to the staff at Mortonhall for their cooperation and to a 
significant number of retired and former staff who provided evidence to me. 

Before the 1980s there were very few cremations of babies or foetuses. 
Following a very high profile campaign by Esther Rantzen in 1983 about the 
disposal of foetuses, stillborn and neonatal babies, considerable pressure grew 
for crematoria to accept for cremation the remains of such babies. Charles 
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Hewlett presented a paper to the conference of IBCA [the predecessor of ICCM] 
in 1997,56 examined the development of the problem: 

"In the past all foetal remains were disposed of by hospitals as clinical waste, but 
with growing public awareness this practice has become less acceptable on moral 
grounds. 

I think it is fair to say that prior to the 1980s this was an issue about which most 
burial and cremation authorities were entirely unaware." 

The IBCA first officially recognized the changing situation in 1985 when a policy 
statement57 entitled "Foetal Remains" was printed in the autumn edition of The 
Journal. 

While the policy statement encourages crematoria to accept foetal remains for 
cremation it also stated at paragraph 2.6, with regard to non-viable foetuses 
under 28 weeks that: 

"In respect of cremation, the parent(s) should be advised that there will be no 
cremated remains." 

That document was revised and reissued in March 1992 as "The Disposal of 
Foetal Remains. A Policy Document" to state again at paragraph 2.6: 

"In respect of cremation, the parent(s) should be made aware, at the time of 
making arrangements, that it may not be possible to recover any remains following 
the cremation."58 

This softening of the position from the 1985 document is clearly significant. Also 
of some importance in Mr. Howletts's paper is the example of a proposed style 
of application form for next of kin created by Mr. Hewlett in which a bold 
disclaimer, warning of the possibility of no ashes, features on the front page of 
the form and which requires the signature of the Applicant. 

Such a bold disclaimer at the very front of the Application has never featured in 
the Form A in use at Mortonhall. Such a disclaimer could have provided a 
prominent reminder to any Funeral Director acting as the Applicant but would 
have been of particular value where a parent was the Applicant. 

Further, paragraphs 2.13 and 2.14 of the same Policy Document give explicit 
advice on how best to achieve the possibility of ashes by use of a steel tray: 

56 The Cremation of Foetal Remains Procesure & Practice, 16 February 1997, 
Production 119 
57 Foetal Remains, An IBCA policy statement, Production 122 
58 The Cremation of Foetal Remains Procedure & Practice, 16 February 1997, 
Production 119 
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"When cremated remains are required, their retrieval can only be guaranteed by 
cremating the coffin on a steel tray." 

This statement is followed by detailed advice on the use of the tray and of how 
the remains should be left in the cremator overnight: 

"A burner may be used to ignite the coffin only, but it is important that no air jets 
are used which might simply blow the cremated remains out of the tray. When the 
cremation has finished, the cremator is switched off and the tray left inside 
overnight" 

This differs from the practice at Mortonhall where the cremation takes place in 
the residual heat present at the end of the working day but only after the 
cremator is switched off for the night. 

Mr. Hewlett's paper also explains how his own crematorium was tendering at 
that time for a new cremator and that the contract specified that the new 
cremator must be compatible with the use of the steel tray for these purposes. 
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Journal of Obstetrics and Gynaecology59 where an article by the Medical Referee 
of Hull Crematorium, Dr James Dunlop, emphasizes the possibilities of 
recovering ashes for next of kin, 

"Crematoria are occasionally asked to cremate non-viable foetuses. Many doctors, 
especially those associated with crematoria, believe that there will be no cremated 
residue. However, if the cremation technique is modified, cremated remains are 
produced. These remains can form a focal point for the parent's grief Crematoria 
are urged to ensure their technique yields a residue." 

Dr Dunlop then goes on to describe the practice of modified cremation at Hull 
Crematorium, including the use of a tray with a corrugated base, a lower 
temperature in the primary chamber of the cremator, the absence of forced air 
jets into the chamber and a shorter duration for the process of between 40 - 60 
minutes. In short, a modification very similar to the working practices used 
successfully at Seafield and Warriston Crematoria over many years. 

Dr Dunlop describes the outcome as follows: 

"At the end of this cremation the outline of a foetal skeleton (it has been described 
as resembling the skeleton of a bird) can be discerned quite clearly on the base of 
the tray amid the ashes of the coffin Crematoria, other than those carrying out 
child/foetus cremations in a similar fashion to Hull, might care to modify their 
current technique, which in the majority of cases yields no residue for the relatives. 
In particular, I would suggest that the Institute of Burial and Cremation 

59 Cremation of body parts and foetuses, Journal of Obstetrics and Gynaecology 
(June 2004), Vol. 24, No. 4, 341-342, Production 92 
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Administration should amend its policy document for the disposal of foetal remains 
(latest edition 2001) to take the foregoing into account" 

This advice was not adopted by the ICCM in the revised document published in 
2004.60 No reference is made to how the recovery of ashes may be better secured 
and a further variation of the warning to parent(s) is presented: 

"Where parents select an individual cremation, they should be advised that it is 
likely that there will be no resultant remains." 

By June 2011 the advice to parents has changed again and there is no reference 
to modification of techniques that may allow ashes to be recovered. 

"If you choose cremation you should be informed that there might not be any ashes 
resulting from the cremation (whether this is a shared or private cremation)"61 

The publication by ICCM in August 2011 to update the 2004 policy document 
states: 

"The hospital must inform parent(s) that ashes may not be recovered from 
cremation." 62 

The ICCM document also provides style applications to address the lack of 
statutory forms for non-viable foetuses. 

In contrast the FBCA (Federation of Burial and Cremation Authorities) guidance 
of 200663 is more tentative: 

"In cases where bereaved parents desire the cremation of an infant or of foetal 
remains, they should be warned that there are occasions when no tangible remains 
are left after the cremation process has been completed. This is due to the 
cartilaginous nature of the bone structure." 

i In neither of these documents is there any advice about how best to enhance the 
prospect of recovering ashes. There is limited discussion of infant cremation, 
however, in the FBCA Training Examination Scheme for Crematorium 
Technicians (TEST] discussed in more detail in Section 3.4 of this Report. 

In the earlier periods included in this Investigation there was little by way of 
formal training at Mortonhall other than in general cremation practice. When it 
came to the cremation of foetuses and babies, staff learned from their more 

60 Policy Document for the Disposal of Foetal Remains, ICCM, January 2004; 
Production 118 
61 Policy and Guidance for Baby and Infant Funerals, ICCM, June 2011, 
Production 95 
62 The Sensitive Disposal of Foetal Remains, ICCM, August 2011, Production 96 
63 Instructions for Funeral Directors, FBCA, 2006, Production 106; FBCA 
Questions People Ask About Cremation, 2006, Production 107 

121 



experienced peers or supervisor. Likewise, notions of policy and practice were 
derived by word of mouth with very little other than operators' manuals 
committed to writing. 

Current policy and practice at Mortonhall is contained in a document from 2005, 
entitled, "Safe policy and Practice."64 I have been, advised that this is the only 
written policy on working practices other than the printed operators' manuals. 
The only mention of the cremation of infants is at Appendix 3, paragraph 7, in the 
section "Instructions for Funeral Directors": 

"In cases where bereaved parents desire the cremation of an infant, they should be 
warned that there are occasions when no tangible remains are left after the 
cremation process has been completed. This is due to the cartilaginous nature of 
the bone structure. If the warning is not given, the parents may have been denied 
the choice of earth burial and thereby subjected to understandable distress." 

This advice appears to be derived from the FBCA guidance documents. 

In particular, we were not shown any local written instructions for Cremator 
Operators about how best to attempt to achieve the recovery of ashes for infants 
or any discussion about what type of ashes should be considered appropriate for 
recovery. This is despite the longstanding procedure adopted at Mortonhall for 
the cremation of babies, namely, overnight cremation with the cremator 
equipment switched off. 

All Cremator Operators whose Cremation Authorities are members of the FBCA 
are now obliged to obtain a Certificate of Competence from the FBCA and others 
may obtain the more senior Diploma in Cremation Management. However, the 
course materials do not deal in sufficient detail with the sensitive and 
challenging subject of the cremation of foetuses, stillborn or neonatal infants. 

Despite the complexities and difficulties of this particular aspect of cremation 
operations, there has been little by way of any local or national written guidance 
for Cremator Operators at Mortonhall. The absence of any practical formal 
training to attempt to support staff in recovering remains from infants or 
foetuses is a significant concern given the misgivings expressed by some of the 
staff involved. The absence of such training is all the more surprising since the 
difficulties have been recognized within the professional organisations and 
discussed by senior members of the profession over many years. 

64 Safe Working Procedures 9.1.0, Bereavement Services, the City of Edinburgh 
Council, Production 136 
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4.4 OPERATIONAL PRACTICE AT MORTONHALL 

The longest serving senior member of staff at Mortonhall Crematorium was Mr. 
George Bell. Mr. Bell held the post of Bereavement and Public Health Manager at 
City of Edinburgh Council from May 1981 to March 2011.65 

When he was in post. Pest Control, Public Health and Bereavement Services were 
all dealt with under the same division of the Council. He had an office at 
Mortonhall Crematorium and a desk at Chesser House (Council offices). Pest 
Control services were based in a portakabin at Mortonhall Crematorium. As 
Bereavement Services Manager, he was responsible for the operations of the 
cemeteries in Edinburgh and Mortonhall Crematorium. He was assisted at 
Mortonhall Crematorium by Anne Grannum who was the Superintendent of 
Mortonhall Crematorium from 1996 until she retired in 2011, veiy shortly 
following the retirement of Mr. Bell. 

Mr. Bell's line manager was Stephen Walker and he, in turn, reported to Gordon 
Greenhill between 2006 and 2008 and to Susan Mooney thereafter in their 
capacity as Head of Service. Stephen Walker retired on the same day as Mr. Bell 
in 2011. Overall responsibility for the running of the Crematorium and the 
Services for the Communities Department of the Council rests, since 2006, with 
Mark Turley, Director of Services for Communities. 

Mr. Bell explained: 

"In 1983/84 Anne Grannum was in a clerical role. Prior to Mrs. Grannum being in 
post, the chapel attendants would type information into the Cremation Register. 
Mrs. Grannum was a Clerical Assistant at that time and George McWhinney was 
responsible for cremations and qualified to operate the cremators. Latterly, Anne 
would collate and prepare the statutory cremation forms for the signature of the 
crematorium Medical Referee. Statutory forms required are detailed in the 
Cremation (Scotland) Regulations 1935, and subsequent Regulations. Once 
cremation has taken place the details are entered into the Cremation Register, 
other than foetal remains, that are not covered by the legislation." 

Mr. Bell was, and is, a senior member of his profession and the overwhelming 
body of evidence from many sources in this Investigation identifies him as a 
highly thought of individual with many years of practice and experience. He was 
appointed by The Federation of Burial & Cremation Authorities (FBCA] to 
become an examiner and he also examined others on behalf of the FBCA. 

Indeed until the subject of this Investigation arose in October 2012, he was also 
held in high esteem by the charity SANDS Lothians as a considerate and helpful 
individual. Mr. Bell reported to the Investigation that the issue of cremation of 
babies had only recently featured in the training for staff, including training on 
stillborn and neonatal deaths. 

65 Structure charts, Productions 1,2 and 3 
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"One or two articles in professional journals came out about remains and the 
Institute of Cemetery and Crematorium Management (1CCM) and FBCA started to 
look at policy and procedures. " 

4.5 DEVELOPMENT OF WORKING PRACTICES 

Mr. Bell told the Investigation that in 1983 Esther Rantzen was leading a 
campaign about the need for respectful disposal of stillborn babies and babies 
who died shortly after birth. He was approached by the Chaplain of the Royal 
Infirmary of Edinburgh, Rev. Stewart McGregor, to discuss this. Mr. Bell wrote a 
report for the Environmental Health Committee of City of Edinburgh Council 
recommending changes in practice. At that time [the early 1980s) he indicated 
the Council was dealing predominantly with burials as very few stillborn babies 
and neonatal infants were cremated. 

Mr. Bell established the Memorial Rose Garden at Mortonhall to bury each baby 
in its own grave, the previous practice of communal burial at Rosebank Cemetery 

• being unacceptable to him. 

Mr. Bell told the Investigation that prior to his appointment, a very small number 
of foetal cremations had been carried out at Mortonhall. From 1993 however, 
foetuses began to be delivered regularly to the Crematorium from the Pathology 
Department at the Edinburgh Sick Kids Hospital by Andrew Glancy, Pathology 
Technician. These would be brought to the crematorium in individual boxes. 

The Pathology Technician supplied a list of who the babies were and a post
mortem reference number. Mortonhall was led to believe there was only one 
foetus in each coffin. The FBCA (Federation of Burial and Cremation Authorities) 
code at the time stated that there should only be one body cremated at one time. 

From that time and to this date, Mr. Bell explained, the Council had no legal 
obligation to cremate non-viable foetuses but had decided to do this in the public 
interest before other Councils did so. Prior to this, Mr. Bell stated: 

"they would have been treated as clinical waste" 

4.6 IMPACT OF CREMATION EQUIPMENT IN USE AT MORTONHALL 

Cremators are generally designed for adults and Mr. Bell explained that in the 
1980s this equipment was very basic compared to the modern cremators 
currently in use. 

"When new cremators came in with a solid hearth we noticed more remains. This 
was also noted by all Crematoriums nationally. Therefore, cremation urns and 
caskets were manufactured bigger than before to accommodate more remains." 
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Yet, despite the open hearth and the basic nature of the older equipment, Mr. 
Raymond Kay, retired cremator operator at Mortonhall, informed the 
Investigation that: 

"When I started (1991) we had Newton cremators. We put the baby's coffin in a 
tray with a flat bottom, lay it on the ledge of the cremator and pushed it in with a 
rake. Then we left it overnight When the machines are off there is no air to blow 
the baby about In the morning we would pull the tray out and leave the remains to 
cool 

At that stage there were bones visible, this would be in 1991. That was what we did 
for stillborn babies and infants up to 2 or 3years old. We picked out the bones and 
put them in a cloth bag. Then we rolled the bag to grind the bones up and put them 
in a white envelope which was buried up by the cross. This was only the bones. Any 
dust that was also there was put in the same bucket as the metals and interred. The 
office staff would follow the instructions on the Form A (Application for 
Cremation)66 and tell the Funeral Director what they did with the envelope." 

Mr. Bell described his recollection of the challenges at that time with the older 
Newton Cremators and informed the Investigation he was unaware of any bones 
from babies as recollected by Raymond Kay. 

"It was difficult to control temperatures in the older cremators and you would rely 
on someone to do it by manual intervention. We would cremate the babies in 
between the adults. It is fairly difficult to place a small coffin in the cremator with 
reverence and dignity. I knew from the Crematorium staff that when the coffin was 
put in at the end of the day, the temperature in the Cremator could be in excess of 
1000 degrees Celsius. 

It was from speaking to colleagues and my line manager at that time, Mr. Jimmy 
Millar who had knowledge, that my understanding developed that there were no 
remains. I would attend conferences and ask colleagues in other Scottish Cremation 
Authorities what they were doing. I gradually got this understanding. 

We used to have a tray with ridges like corrugated iron to try to retain ashes. This 
continued for a short period until a member of staff sustained a hand burn injury. I 
did a risk assessment with the Council's health and safety officer and we decided 
that staff safety was more important" 

. Mr. Bell's understanding that there were no remains did not, however, coincide 
with the entries in the Register at Mortonhall that suggested foetuses were being 
interred in the Garden of Remembrance and, in some rarer circumstances, 
retained, at that time. Between 1981 and 1996 Anne Grannum was chiefly 
responsible for entering the record of the disposal of remains in the Register. At 
no point during this whole period do the words "no remains" appear. 

66 Production 4 
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His concern about the safety of using the trays was shared by former and current 
employees at Mortonhall but Mr. Kay recollected using the tray after he started 
working there in 1991, many years after Mr. Bell told the Investigation he had 
stopped its use, adding that Mr. Bell stopped its use for non-viable foetuses but 
that its use continued for stillborn and neonatal babies, 

"In 1993/94 we also got new cremators produced by Furnace Construction. The 
heat in these was tremendous. We would charge at about 780 degrees whereas 
before with the Newton machines it would be about 700 degrees. Depending on the 

. size of the coffin, with the Furnace Construction machines we could see 
temperatures as high as 1300 degrees. 

George Bell saw us trying to get the baby tray out and he told us not to do it 
anymore because of the health and safety risk We were using the rake to pull the 
tray out onto a trolley but you couldn't leave it on the trolley because you needed to 
use that for others. In the beginning it did not feel safe, it was white hot. George Bell 
told Funeral Directors we were stopping getting baby remains. We stopped using 
the tray for non-viable foetuses but we still did our utmost for stillborn and older 
babies and used the tray because for them we knew there would be remains." 

In contrast Anne Grannum, the Superintendent from 1996 to 2011 indicated 
that she had never seen the tray in use and understood it had been stopped in 
1981. This discrepancy in recollection is peculiar. Since Mr. Kay did not start 
working there until 1991 his description of its use cannot be reconciled with Mr. 
Bell's recollection of when he stopped the practice in the early 1980s. 

Mr. Bell explained that because of the difficulties experienced in the cremation of 
babies he looked for alternative options: 

"We developed the Rose Garden to encourage burial. We were reliant on others to 
speak to parents. In 1984 we worked on a booklet for the hospital and parents. I 
spoke to midwives and I worked with bereavement counsellor Barbara Herkes. 
Prior to working with Barbara I had meetings and discussions with hospital 
Chaplains, Chief Midwives including Margaret Stewart who was the Chief Midwife 
at Simpsons, Old Royal Infirmary Edinburgh. Additionally; I had numerous 
meetings with SANDS Lothians who were advised on the issue of recovery of ashes, 
including the Crematorium's interpretation of ashes/cremated remains. We spoke 
about the difficulty of getting ashes for every age group of babies. I would tell 
Funeral Directors there was a very high risk of not recovering ashes. The tray was a 
significant health and safety risk. When we stopped using it we tried putting the 
coffin through the raking door instead of the charging door but the aperture was 
too small." 

Although there is significant discrepancy in the accounts of the employees about 
when the use of the tray was stopped or restricted, the general use of a metal 
tray to assist the prospect of recovery of ashes was not to be reintroduced again 
until 2011, following Mr. Bell's departure. 
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Mr. Bell described further difficulties in the cremation of babies because of the 
design of the equipment and the absence of the metal tray to contain any ashes: 

"At Mortonhall with the double-ended designed cremator you have to rake any 
resulting remains across the whole length of the hearth and you would only really 
recover metal residues which were used in the construction of the coffin and a 
small amount of refractory dust The Council is a member of the FBCA and we must 
comply with their code of practice. My personal view is that it is terrible to give 
refractory dust and wood ash to parents and say it is cremated remains, because it 
is not There is no definition of ashes in law. It is only because of what is happening 
now that this has come to the fore. 

My understanding is that cremated remains are remains of a person, skeletal 
remains. 

That would be the same for a foetus, stillborn, baby or adult 1 thought that was a 
common understanding. When there is no combustible material left and the last 
flame flickers, for adults you are only left with skeletal remains, metals and you 
may recover a small amount of refractory dust When we used a tray we would see 
a very small element of remains, such as non-combustible paper, wood ash and any 
metals. There might be skeletal remains depending on the age of the foetus or baby. 
1 don't know if there is DNA in ashes, 1 am not sure if people in the industry would 
know." 

Mr. Bell's observation that there might be skeletal remains depending on the age 
of the foetus or baby here was more nuanced than his earlier assertion about his 
understanding that there were no remains. 

Mr. Bell was shown photographs taken at Seafield and Warriston67 and 
commented as follows: 

7 have seen remains like that at the crematorium in the Borders. First photograph 
showing smaller bones, not sure about the photographs showing larger bones. This 
could be lost sadly in a double-ended cremator where the hearth is red hot and 
visibility is an issue. 1 would do the cremations last thing to try to recover 
something but it is not always possible. This is now (achieved) at my present place 
of employment, but using a single-ended designed cremator and on the 'infant' 
control setting." 

Mr. Bell's reaction to the photographs of cremated remains from foetuses at 
Seafield and Warriston is illustrative of the issue raised by Dr. Chamberlain in his 
report; that it is not whether ashes can be recovered from foetuses but the 
degree of care and modification of the adult processes applied to the cremation 
of the baby which profoundly affects the outcome. 

Mrs. Grannum appeared to entertain the same belief as Mr. Bell: 

67 Productions 5 and 6 (photographs of cremated remains of foetuses and 
stillborn baby] 
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7 believe that cremated remains are the bones of the deceased. The cremators used 
at Mortonhall are known as double enders. This means that after the cremation is 
complete any residue left is raked along the full length of the cremator hearth 
(approximately 8 feet). During this process it is very difficult for an operator to 
recover any remains apart from metals and refractory hearth dust This was one of 
the reasons why we advised hospital staff/Funeral Directors that remains could not 
be guaranteed. The cremators are designed for adult cremations and not NVFs. 
Metals are taken out and buried in a separate area of the Garden of Remembrance. 
Ash from the coffin mostly disappears up the flue - when the flues and cremators 
are cleaned out and hoovered everything is placed in bags and interred in a 
separate area designated by the Council adjacent to the skip. Only cremated 
remains are buried in the Garden of Remembrance. 

There are never any remains from a NVF (non-viable foetus) as the bones are so 
soft and after the cremation process they are consumed. We received NVFs from the 
hospital for bulk cremation approximately every six months - these would come in 
a full size adult coffin. 

Families also have an opportunity to have a service in the chapel but should be 
informed by hospital staff or Funeral Directors that they may not be guaranteed 
remains back after cremation. 

/ recall a family had booked a cremation with us at Mortonhall but had to be told a 
few minutes before the start of the service that there may be no remains after 
cremation. Nobody had told them that before and it was distressing for them and 
for us. I arranged for them to have a burial instead. Since that day I have always 
made sure that a baby burial plot was ready and available in case the family would 
like to opt for a burial instead. 

No cremator operators ever came into my office to tell me that they had found 
remains from a baby. If cremated remains had been found after the cremation of a 
baby I would have contacted the Funeral Director and they would contact the 
family/' 

Further, she explained: 

"During my time at Mortonhall from 1983 to 2011 trays were never used. George 
Bell (Former Bereavement Service and Public Health Manager) stopped the use of 
trays in 1981 before I arrived after somebody got burned. When 1 helped the 
operators cremate I never saw any trays in use for any age of baby. 

When the new Furnace Construction cremators were introduced as a result of the 
Environmental Protection Act it was clear these cremators operated at a minimum 
temperature of850 degreep Celsius. There was a programme called 'baby mode'on 
the cremator but we always felt that it was too hot and harsh for NVFs. In an 
attempt to recover cremated remains,; we used to do the cremations on the residual 
heat at the end of the working day. It was risky for staff raising the door to place 
the baby inside and we would want it to be reasonably cool. 
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Baby coffins, depending on the size; would be placed on the lip just inside the 
cremator door. This was an attempt to get remains. I saw for myself though that 
there was nothing there when I went to put the machines on in the morning. 

I am not aware that the hospital would tell people that Warriston/Seafield get 
remains. 1 did think about why/how Seafleld and Warriston got remains from 
babies but I just thought that because they were older premises then they had more 
experience and they could do it" 

Surprisingly, Mrs. Grannum's curiosity over the many years she worked there 
never led her or Mr. Bell to telephone or seek advice from, or even visit, Seafield 
or Warriston about this issue, nor was there any evidence that advice was sought 
from the FBCA or ICCM about why these two crematoria could apparently 
achieve what Mortonhall was apparently failing to achieve. 

Other employees and former employees at Mortonhall described their own 
experiences of working practices at Mortonhall and their accounts vary. 

Julie Wilson is still employed at Mortonhall and told the Investigation: 

"I started at Mortonhall in 1993 as a Trainee Cremation Assistant It is an 
operational role and I did my training in-house. Raymond Kay (Crematorium 
Assistant, retired) trained me. George McWhinney (retired) was my line manager, 
and after him Anne Grannum (Crematorium Officer). 

I had one year's training and then got my certificate as a Cremation Assistant I 
still hold the same position. Machinery and procedures have been updated during 
the time I have been here. 

We used to have a typed up list which was the schedule for the day. The list was 
typed up by Anne (Grannum). 

Initially we used to place baby coffins on the sill inside the cremator. Initially we 
did not use a tray. The use of the tray had been stopped because it warped and was 
deemed unsafe. 

We did the babies at the end of the day. The adults took priority. We were told to 
do babies at the end of the day on auto cool. If parents had requested ashes we 
would try to put the coffin further in the cremator so you can rake more easily and 
get as much as you can. We tried to get remains. Sometimes you did, sometimes 
you didn't. I didn't like doing babies. I have my own children. 

When the trays came in we placed them on the sill, the lip, and we did get remains. 

Sometimes I saw bones, maybe a centimetre or so. All of it went into a bag or box. 
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We didn't have the hydraulic trolleys then,68 we just had gloves., so it was deemed 
unsafe, I didn't feel safe but I liked that we were doing it, because it gave remains. 
We would have to manually push the coffin in. Now we use a hydraulic trolley to 
put trays in, and a hook to remove them. 

At staff meetings we asked to get something to help - Anne Grannum was going to 
ask other crematoria. We told her the tray was better. It was George Bell 
(Bereavement & Public Health Manager) who deemed the tray unsafe because 
operators were getting burned. When it was deemed unsafe, the directive went out 
that there was no guarantee of ashes. 

If there were remains we would tell Anne Grannum. 

Some of the ashes would go up the chimneys. We would still try to get ashes and if 
we did we would tell Anne Grannum. I thought 'no remains'was put on the records 
(green/pink cards) after cremation not before. If we had some ashes we put them 
on the trolley to be taken to the Garden of Rest" (Julie Wilson 1993 - present] 

Julie Wilson advised me that her memory had been affected by an illness but I 
found her evidence clear and confident It should be noted that like Raymond 
Kay who started work at Mortonhall in 1991, Ms. Wilson started in 1993 and she 
could also recollect the use of a tray, more than a decade after the point that Mr. 
Bell recollected he had withdrawn its use. 

Michael McGowan, was employed as a cremator operator between 1992 to 2004. 
Mr. McGowan had asked to see me even though he was retired because of his 
deep concern about the portrayal of staff at Mortonhall in the media. He 
explained his recollection of Mortonhall practices which included an entirely 
different description of the practice of baby cremation, namely, placing the 
remains directly under the burner rather than overnight with the machine 
switched off and he also had no recollection of the use of a tray: 

"I feel very angry that these allegations have besmirched the good name of 
Mortonhall Mr. George Bell (Bereavement & Public Health Manager), Anne 
Grannum (Crematorium Manager), indeed every member of staff gained 
Mortonhall a reputation second to none. The undertakers; clergy etc. anyone who 
used Mortonhall knew they were in good hands. 

The staff did not just follow the FBCA code of practice, they did it with care and 
compassion. I feel very privileged to have been a member of that staff 

When I started George Bell and George McWhinney were in charge. Anne 
Grannum came after George McWhinney. I trained Anne for her certificate - she • 
wanted to get the full training. 

68 The exact date the hydraulic trolleys were introduced could not be 
ascertained. However, Jamie Reece, Crematorium Manager, told the 
Investigations that it was after he started working there which was in 2004. 
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For my training J did the two week course at Linn Crematorium in Glasgow about 6 
or 7 months after I started here. I don't recall any specific training or discussion 
about babies. 

We had old cremators when I started in 1992 and they were replaced in 1993. 
They were both double-ended cremators. No trays were in use when 1 started 
because somebody had been burned. A tray wouldn't help at an early stage 
anyway, there would be no bones left to cremulate. There would be nothing left 
that could be considered remains. 

We had trolleys but not as advanced as the ones now. With babies I wouldn't have 
the cremator running at a high temperature. 1 would open the door and push the 
coffin in to directly under the burner. This is the best place to ensure it is evenly 
cremated and to facilitate the speed. We would stand a couple offset away, we 
never had it at the very high temperature. It was probably down to 300 / 400 
degrees and then brought up to approximately 750/800 degrees for approximately 
45 minutes. I felt that where we positioned the baby was important Sometimes we 
put babies in at the end of the day but we took them out before leaving. 

When the cremation ended we would rake the remains through to the lower 
chamber. You could see where the remains were because there is not a lot of smoke 
to control with a baby. What was there would depend on the age of the baby. Any 
remains might just be from the coffin, refractory ash, nails etc. For an older baby 
the remains would be taken to the cremulator but this might be age 12 to 18 
months, not just born babies. 

If there were bones they would go through the same process as for adults and be 
cremulated. I never saw bones from newborn babies or foetuses. 

The policy is, you don't get remains from babies. Ifl had seen remains I would have 
told the Superintendent but that didn't happen when I was there. 

Any refractory ash would be out in a container and taken once a week and interred 
in the garden of remembrance. As far as I know it would be interred on the hill -
there was a plan of plots but I wouldn't know where. 

i 

I retired in 2004. My experience is that the staff there were very committed and 
sensitive. Usually you might see the families as chapel assistant but you wouldn't 
see them as cremator assistant (except sometimes for Hindu families where the 
family watches the coffin go in the cremator). 

I worked with Julie Wilson (Crematorium Assistant) who is still there and Gordon 
Spratt (Cremation Assistant, deceased) and John Small (Cremation Assistant, 
deceased). 

Everything has been sensationalised and no account taken of anyone else's feelings. 
Undertakers knew that everything was running like clockwork, not just following 
regulations but acting with care and compassion. 

131 



I feel privileged I could help people at such a distressing time. John (Small) and I 
always used to say 'God love you'to the babies going in the cremator. 

The reason we didn't use a tray is because it was not safe. If it was a younger child 
there just wouldn't be any remains: I know that is hard to hear. I don't remember 
anyone changing their minds to have a burial instead of a cremation. We were not 
just following the code of practice, we were doing more than that 

For me, remains are human remains, not coffin ash or refractory dust That would 
be against the code of practice." 

; j  

Aileen Stirling has held an administrative post at Mortonhall from 2005 but 
helped out on occasion as a Cremator Assistant, following training she had 
received for the risk of a pandemic of flu: 

"The Cremation Card for babies (if there was one) would have indicated that there 
would be 'no remains'from cremation, as this is the information that would have 
been inputted into BACAS in the first instance, at the instruction of the 
Crematorium Officer, Anne Grannum. / was never asked to change records or to 
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cremation and was not aware of there ever being remains from a baby cremation 
during the time that Anne Grannum was my Line Manager. Nor am I aware of any 
discussions between George Bell and any other members of staff regarding 
cremated remains from babies. 

Anne Grannum informed me that young babies are not developed enough for there 
to be remains after cremation. It was never made clear to me at what age remains 
would be available from baby cremations and if a Funeral Director or family 
member asked if remains could be retrieved after cremation, I would always have 
passed them on to Anne Grannum. I would not have attempted to answer this 
question myself 

As part of provision for dealing with a flu pandemic, Jamie Reece and I were 
trained to cremate, in order to have sufficient qualified staff. I passed the 
qualification in February 2010, with approximately six months of practical training 
prior to sitting the test I do not recall there being anything within the training 
material from the Federation of Burial and Cremation Authorities (FBCA) 
regarding the cremation of babies. 

During the six months of my practical training for cremation, I was occasionally 
present at the time of baby cremations; such cremations were always carried out at 
the end of the day while the cremator was auto-cooling, with the coffin being 
placed on the lip of the cremator and pushed into the cremator, without the use of 
a tray. As / was never present during the start-up of the machines in the morning, I 
have no knowledge of whether. any remains were retrieved from any baby 
cremations. 

This practice has changed since the departure of Anne Grannum and George Bell. 
Charlie Holt (Bereavement Services Manager from May 2011) and Jamie Reece 
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(Crematorium Officer) changed the procedure for baby cremation, with the coffin 
placed on a tray to increase the likelihood of retrieving remains after cremation. 
Charlie and Jamie had a meeting with cremation staff regarding this change in 
practice." 

Mr. Bill Stewart worked as a Cremator Operator at Mortonhall between 2000 and 
2005. He told the Investigation: 

"With respect to George Bell and Anne Grannum, 1 have never seen such an efficient 
and clean crematorium as Mortonhall and / have worked at many crematoria. I 
think the clergy, doctors; the undertakers and the police should all be given tours 
of the crematorium so they know how it works... 

I was involved in cremating babies. I was told that there were no remains for 
babies by my partner, Michael McGowan. 1 had asked the question. The way it 
worked was that boxes would be picked up by a driver from the hospitals and he 
delivered them to us containing non-viable foetuses. I was told there were no ashes 
for babies. 

We would then put the coffin in the cremator and leave the baby to cremate 
overnight with the machines switched off We always put the boxes in the coffin 
individually. I never put a coffin full of boxes containing babies in the cremator. We 
knew what was in the coffin because of what was written on the cremation cards. 

Anne Grannum would switch on the cremators in the morning first before the 
cremator operators would open the doors of the cremators. There were no remains 
when I opened the door. 

When Anne was on holiday, we switched on the cremators ourselves. We were not 
instructed specifically to do this by anyone; we just did it automatically. We had 
been told there were no remains so we didn't look in the cremator before we turned 
on the machines. I cannot remember if I ever saw a card for a baby from the night 
before. There were no ashes whatsoever in the morning. 

We never looked in the cremator before the machines were switched on. If anything 
was blown away, in my estimation, it would only be coffin. That was why I was so 
surprised to hear what Jane Derby (Seafield Crematorium) said when she said she 
got ashes. In my experience I have never seen ashes even when Anne was on 
holiday... 

On one occasion, I was on Chapel duty. Stewart, a Funeral Director with Dunbars, 
was there. A mother asked me how soon we can get ashes. I told her there are no 
ashes for children who died in childbirth. 

She was shocked and said she had not been told this. Anne Grannum and I 
suggested we could arrange a burial instead. They decided to have the child buried. 

This is the only time I have ever spoken to a parent about ashes. It is the Funeral 
Directors who are the point of contact for the parents. 
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/ worked at many crematoria but I wasn't involved in any baby cremations apart 
from atMortonhali 

I find it hard to believe that the records say interred in the Garden of Rest Even if 
it's a pre 24-week baby, I think parents should be given back what is there if there 
is anything because it will help them. We were not told that the ashes were 
recorded as interred in the Garden of Remembrance. I am shocked. None of the staff 
knew that If I had known, I would've kicked up a stink. 

I'm actually angry now that you have told me about the records. I am absolutely 
astonished that was said in the paperwork... 

The reason why Anne Grannum instructed us to carry out infant cremations 
overnight with the machines switched off was for efficiency. It was not to try to 
increase the likelihood of achieving remains for babies. Adult cremations could not 
be done overnight so from a monetary point of view adults were prioritised in the 
daytime with the machines switched on and the infants were cremated overnight 
with the machines switched off 

When we put the last adult coffin in of the day; we always stayed until the 
cremation was finished and we always raked the cremator out before we left The 
same team would come in the following morning, the cremation card would still be 
on the cremator and the remains would be in the ash pan having cooled down 
overnight and we took these through to the cremulator. Anne Grannum was very 
efficient. Her attention to detail, cleanliness and practices were second to none. She 
was an excellent manager but she went beyond her role; she went too far." 

Mr. George Scott, now retired, was also employed as a Cremator Operator at 
Mortonhall starting in 2003 and finished work there on 30th September 2007. He 
told the Investigation: 

"In a normal cremation at Mortonhall there was a green or a pink card. For 
cremations with a green card, the ashes were put in a box and they would be buried 
in the Garden of Remembrance. Ashes were never scattered; they were always 
interred. For cremations with a pink card, this meant that the ashes were to be 
retained. We never had cards for babies (foetuses). 

We used to get a batch from the hospital of NVF (non-viable foetuses) babies but all 
the rest came in individual coffins. The cremation was done one at a time. The Code 
of Practice implied the cremation had to be done individually. They were cremated 
with the residual heat in the cremator. 

The NVFs were cremated overnight at the end of the shift on the instructions of 
Mrs. Grannum. The cremators were pretty hot at the end of the day. We used to lift 
the cremator doors and push the baby coffin in with a rake. I've never heard of use 
of a tray. 

134 



In the morning Anne Grannum was usually first in and she would fire up the 
cremators. At that time there would be nothing left. We always came in later than 
Anne Grannum. She would be on her own when she fired up the cremators. 

/ started up the cremators myself in the mornings when Anne Grannum was on 
holiday but we always understood that there were no ashes. I never opened the 
cremator doors before firing up the cremator. I was never present when ashes were 
found from babies. 

We never looked in the door windows on the cremator in the morning because we 
just assumed there were no ashes for babies. I think that the cremator doors could 
be opened without the fans being switched on first. 
Hazel Strachan was at the crematorium when I was there but Paul Jackson was 
not 

We cleaned the flues regularly using a hoover and there was quite a lot of ash. The 
bags were full of the ash and were taken up to be buried in the Garden of 
Remembrance by Dougie Thomson. 

i  

/ thought the ashes were being buried up next to the Cross. None of my colleagues 
ever recovered babies' ashes - never. If there was any residual ash left in the 
cremator from the overnight cremation, they would be mixed in with the first adult 
cremation in the morning. There would always be something left over because the 
contours on the bottom of the cremators are rough. It was our understanding that 
the baby didn't have any bones. It was justfluid. 

I've never heard about the practices at Seafield while working at Mortonhall If 
there was something left over I would want it to be handed back to the parents. 

Anne Grannum was adamant there were no remains for babies. We just accepted 
this. There were no cards for NVF babies. Even if there was a funeral service for the 
baby there would be no cards. 

I never saw anyone collect ashes from Mortonhall All of my colleagues acted 
respectfully." 

Two other former employees, Hazel Strachan and Paul Jackson provided 
evidence which sits uneasily with the account provided to the Investigation by 
Mrs. Grannum. Mrs. Grannum indicated she had never seen bones from a baby 
herself and had only once been shown bones of a baby by the assistant Julie 
Wilson. Mr. Jackson, who is now employed as an Funeral Director described his 
experience as follows: 

7 held the post of Cremation Operator/Technician at Mortonhall Crematorium at 
the City of Edinburgh Council from 5 January 2009 to 11 September 2011. Prior to 
that I worked for Scotmid Funeral Services. When I arrived at Mortonhall George 
Bell and Anne Grannum were the bosses. There was a mentoring system in place 
and I was fully trained over about six months. The training was externally assessed 
but did not include anything about babies. 
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/ was involved with the cremation of babies. I changed some of the processes. 
During my mentoring period I was with Hazel Strachan (then Holt). The babies 
would go on the ledge of the cremator when it was on auto cool and the door would 
come down. The machine was on 'idle' but was very hot. We opened the door just 
enough to place the coffin in. It felt safe enough with the gloves on though I was 
apprehensive at first. We did this at the end of the day when the machine was 
sitting on 'idle'. It would be about 870 degrees and would cool down overnight 

For a long time Anne Grannum would already have the cremators on when we 
came in. When we were trying to save on gas we would switch some on when we 
came in later. When we did the door check we saw something was there and the 
penny dropped with me. You can't bum something and have nothing left 

I am asked what I saw. I saw small bones. 

Witness shown productions 5 and 6 photographs from Seafield and Warriston 

The bones / saw were mostly like the ones in the 17 week photograph. It was not 
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see that there was something there, I started to put the coffin inside an ash pan and 
then in the cremator. When we took it out, you could see bones, even a skull cap. 
There isn't a lot of ash because of the air movement but you can still see bones but 
not in the shape of a baby. 

Before I saw this myself, I was told by Anne Grannum that there was nothing left 
following the cremation of babies. There was a genuine belief that was the case. 
When I saw this, I spoke to Anne. 

When I showed them to Anne she said 'Garden of Remembrance. Garden of 
Remembrance; that's what happens'. I felt pretty bad about that. I found myself 
getting pretty fed up. Every time I saw something I told her and she always said 
'Garden of Remembrance'. We had a few frank discussions. I quite liked her but on 
that subject we did not see eye to eye. / heard her say it would be harder for the 
families and 1 said 1 disagreed, it was harder for them to have nothing. 

We are technicians - we have to do what we are told. My time at Scotmid was as a 
funeral arranger so 1 sat with families and saw their pain. I don't think all the other 
staff at Mortonhall felt as strongly as me. There was an attitude of'Ifyou're only in 
the door five minutesyou don't know anything.' 

I used to take the remains from the cremator and put them in a paper bag and 
staple the green card to it. It is still a person and has a number. I put it with the 
other ashes. I never saw any ashes being put in with the metals. 

I have watched from a distance the ashes being interred on the hill. I have never 
seen anything being put up behind the cross. Any metals are removed by magnet 
and collected in a bucket which the groundsmen pick up. I was told they were 
interred, that anything that came out was interred. That is right and proper. 
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It became almost a daily occurrence to see there were remains. I used to use an ash 
pan. I cut the lid off, put the coffin in and put the pan in the cremator. Other staff 
didn't do that I did it for my own conscience. Everything that went in came out that 
way. / don't know what other operators did. When I used the ash pan I removed the 
ashes and put them in white boxes. 

I also did communal cremations from the hospital. These came in months apart 
They came in a cardboard coffin. At the end of the cremation the ashes were 
collected together and put in a bag by me. 

George Bell was there one minute and gone the next. Then Anne Grannum retired. 
Anne said she couldn't work for anyone except George Bell 

When Charlie Holt (witness) started I raised this issue and told him what I was 
doing. He said it was okay if it was safe. Trays didn't come in before 1 left there in 
September 2011. 

If Anne Grannum has said that she never saw bones I have no explanation for that / 
can't remember if I showed Jamie Reece bones. 

I left because a job came up with WM Purves and I have always wanted to work for 
them." 

Hazel Strachan, is now also employed in WM Purves and was formerly married 
to George Bell's successor, Charlie Holt Mr. Holt initially took over the 
Crematorium in May 2011 on an interim basis and was aware of concerns that 
his former wife had expressed to him about the recovery of ashes from foetuses 
and babies. 

Both he and Jamie Reece, the Superintendent (now known as Crematorium 
Manager], promoted following Anne Grannum's retirement, were aware of Paul 
Jackson's great concern about the need for a metal tray to improve the prospects 
of recovery of baby ashes and of his ad hoc efforts to secure ashes using the 
metal ashes pan in the absence of the appropriate equipment. Mr. Reece advised 
the Investigation: 

"Paul (Jackson) basically wasn't too happy about the way that babies were 
cremated at that point It came to my attention that our practice wasn't the best 
He was not happy about the absence of using a tray." 

Hazel Strachan told the Investigation that: 

7 worked at Mortonhall as a cremation assistant for 3 years. I left in 2010. This 
was an operational position and George Bell and Anne Grannum were my 
managers. 

To be a cremation assistant you do a training programme. You have to do so many 
cremations supervised before you can cremate. My training was done in house with 
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other members of staff but the assessment is done by an external person. The 
training does cover health and safety. 

We cremated foetuses at the end of the working day on cool down mode. I would 
place the baby in the cremator just inside the door. There was no other way of 
charging them and it is too dangerous to push them further in. So someone would 
partially open the main door and you would quickly push the baby's coffin in. The 
heat was ferocious as the cremator had been on all day. 

With all cremations, cards were used to identify the body. A green card means 
dispersal (interment) and a pink one means retain. Ashes are collected and put in 
cardboard boxes that are then put in the ground. 

I think we put the babies in at the end of the day to keep the cremators free for the 
adult coffins that take longer. The baby would be in a coffin but not in a tray. We, 
the cremation assistants had asked at a staff meeting why, if Warriston were 
getting ashes back, we couldn't use a tray. Anne Grannum and George Bell would 
be at those staff meetings. We might also have asked Anne about this alone. We 
just thought if one crematorium can do it, why can't we? We were told that it was 
/** ri Yi /~f » yi It t sy rw+si rt i*a T # f W £% xi **<* *•* / j-t 
U  J i O U l L J *  UilU JUJC- ty  f j l  UUtC>Ui U i J U  Uii>U U i U l  LllCt  C  WUUll l  L/C t tuut t t l i j  iCJU 

When we started work in the morning, we would put the cremators on. We would 
open the doors first to check it was clear. Sometimes we saw remnants, so we 
would close the door and go back to rake. We would tell Anne what we found and 
she told us to put them in a box and inter them. We asked if she wanted to tell 
families there were ashes but she said no, it would be too distressing for them. 

Sometimes there was a small mound of remnants but when you rake it, it looks like 
paper. We put that in the box (cremation casket) and left it on the bench for the 
groundsmen to collect for interring. They had plots dug out for this. When I was 
there the metal bin only ever contained metals, nothing else from the cremator. 

Usually when we checked the cremators in the morning they were pretty clean. 
Even on cool down the machine would be around 650 degrees and left on all night. 
There would still be heat coming out in the morning. There is a child mode on the 
cremator and that might be used for bigger babies. 

I didn't ever do any communal cremations. 

Anne wasn 't amenable to change. I found her ok as a boss, maybe a bit stuck in her 
ways. She had no issues with me and I had no issues with her. Maybe she was a bit 
of a 'yes girl' always doing what the bosses said. 

On some occasions we did find ashes, on other occasions none. The people checking 
in the morning would see if there was anything there because of the position of it 
just inside the front door. Normally it was Anne who did the morning checks. She 
was in early. She didn't always take her holidays. She lived for her work. 
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The only involvement we had with the paperwork was to write on the card the 
number of cremator used and the position number the coffin had been in the 
cremator that day." 

It is remarkable that in all the years since the general use of the tray was 
withdrawn at Mortonhall, that only two employees agitated for change. They 
sought to improve the prospect of gaining ashes. Similarly, the lack of curiosity 
about what was going on at Seafield and Warriston Crematoria that allowed the 
consistent recovery of ashes for foetuses and babies there is also astonishing. 

The absence of curiosity may well be a consequence of the style of leadership 
over many years. Anne Grannum, the Superintendent until 2011, was described 
consistently by staff as utterly devoted to her job but wholly consumed by 
efficiency and averse to change or suggestions for change. She was perceived as 
demonstrating little compassion by many of the parents we interviewed and by 
several members of staff at Mortonhall who were clearly inhibited by what they 
considered to be an unapproachable and rigid style of management. 

Anne Grannum told the Investigation she had always believed there were no 
ashes from babies. She was not alone in that belief. This understanding was, until 
very recently, also held by the Chief Medical Officer, pathologists, midwives, 
medical referees, senior members of the professional associations and Funeral 
Directors. Her belief was based on the assertion that ashes were the calcined 
bones of the cremated individual and nothing else. Any residual remains from 
the process were simply refractory dust and coffin ash. 

Based on that understanding, which appeared to be shared by Mr. Bell, there was 
no sustained effort to secure a more effective way of recovering ashes for 
parents at Mortonhall from non-viable foetuses, stillborn and neonatal babies. 
However, given that Anne Grannum and George Bell told the Investigation of 
how consistently unsuccessful the overnight cremation process had been at 
Mortonhall over many years, it begs the question why then did they continue 
year after year with the same overnight process of cremation using the residual 
heat from the cremations earlier in the day. 

The view of several employees, which I accept, is that until recently this was not 
an effort at Mortonhall which was principally motivated by the objective of 
obtaining ashes from babies but an expedience which prevented the interruption 
of the adult cremations and which required minimal devotion of resources to be 
diverted to supervise the process. 

It may have given the cosmetic appearance of such an effort but the results over 
many years, according to Anne Grannum and George Bell, were that no ashes, as 
defined by them, were obtained, save in one instance where Julie Wilson 
presented bones to Anne Grannum. Mr. Bell was unaware of this instance. Mrs. 
Grannum wholly denies the accounts given by Paul Jackson and Hazel Strachan, 
saying she was never shown bones or ashes by these employees. 
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Anne Grannum was, according to a number of the employees there, so dedicated 
to her job that she rarely took holidays and was "always there". She was almost 
always the first to arrive. Two retired members of staff described that on the 
occasions she was not there, they would do what they understood was always 
the practice, of not opening the door but simply switching the cremator on for 
the day. 

Even though Mrs. Grannum disputes the evidence of Paul Jackson and Hazel 
Strachan, which I found to be reliable and credible, her acceptance of the 
description of the instance when the cremator operator Julie Wilson presented 
bones from the cremation of a baby to her is at odds with the rest of the 
information she provided to the Investigation. 

vr ,, 

Given her firm belief that there were no bones to be recovered, the presentation 
of such bones might be a situation which would have caused her to question her 
understanding of whether bones could be recovered from the cremation of 
babies. Likewise, such an incident might also be thought of as of such significance 
that she would communicate the event to her superiors. She did not. George Bell 
states he was unaware of any bones being recovered and shown to Anne 
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Likewise, the explanation she gave to parents on occasion; that ashes could not 
be guaranteed at Mortonhall, sits uneasily with her explanation to the 
Investigation of a continuing, unqualified belief that bones/ashes could not be 
obtained. That belief is also difficult to reconcile with her description of the 
allegedly futile, continuous and unsuccessful attempts at Mortonhall to achieve 
ashes from babies by overnight cremation year after year. 

Mrs. Grannum's failure over many years to make any enquiry about what was 
happening at Seafield, where she understood it was said ashes were being 
recovered, is also very difficult to understand. As business competitors it may 
have been seen as inappropriate to make a direct approach to Seafield but the 
matter could have been referred to her senior managers or to one of the 
professional organisations to pursue. She was not alone in this apparent inertia. 
NHS staff and Funeral Directors, amongst others, were all aware of the assertions 
by the staff at Seafield Crematorium of recovering ashes yet no one investigated 
these claims until the writer Lesley Winton visited Seafield in 2012. 

Mr. Bell visited Seafield as an examiner but even then did not appear to have 
obtained a full explanation. He did not probe or question the assertions made at 
Seafield and Warriston about their success in recovering ashes, including bones 
but did observe they had a modern single-ended cremator unlike the double-
ended cremators at Mortonhall: 

7 recall discussion at a staff meeting where we discussed Seafield Crematorium 
recovering ashes. I didn't think of going to Seafield as I had no remit or authority to 
inspect their Crematorium. It didn't occur to me at the time that they might have 

• had different equipment I only learnt later when conducting a Cremator 
Technician's exam at Seafield that they were using a modern single-ended 
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Cremator. Therefore the chances of recovering ashes were greater. There was a lot 
of competition between the 3 crematoria in Edinburgh and Mortonhall is a very 
successful business for the Council In 2009 Mortonhall did 3000 cremations and 
Warriston did 1800." 

Mr. Bell and Mrs. Grannum both also told the Investigation that they had 
discussed the possibility of getting a baby cremator but that having raised the 
issue verbally with his managers Mr. Bell states the Council had said it was not 
financially viable, that their operation had been unsuccessful in one instance and 
that because the Crematorium was listed as a Grade A building it would not be 
possible to get planning permission. There is no record of these discussions. 

Looking at the evidence of the employees at Mortonhall overall, they appear to 
be, and to have been, a dedicated and hard working group of individuals who 
followed the practices and beliefs handed down from their very experienced 
Superintendent The role of Cremator Operator is extraordinarily challenging 
and from my interviews with staff at Mortonhall I gained the impression of 
people who were very dedicated. Both George Bell and Anne Grannum were very 
well respected but there appears to have been a blind spot when it came to the 
cremation of babies and foetuses. 

Mortonhall had no obligation in law whatsoever to cremate non-viable foetuses. 
But they did. They did so when other crematoria declined. The suggestion, 
however, that their working practices were continued over many years in the 
face of apparent routine failure is a difficult assertion to address with a logical 
response. 

There were several of the same employees and former employees there who 
speak to the recovery of baby bones from the cremation process and others who, 
at the very least, saw ashes which they considered were likely to be coffin ash or 
refractory dust. 

Julie Roberts, the Forensic Anthropologist engaged by the Investigation to 
examine the evidence in this matter has stated that the presence of foetal bones 
among the ashes of a cremated non-viable foetus, even in a metal tray is not easy 
to ascertain: 

"Expertise in foetal skeletal anatomy and interpretation of burnt remains was 
required to identify the individual bones and bone residue. Untrained or 
inexperienced staff might find this difficult, particularly in the case of a young 
foetus."69 

The possibility of identifying very small bones of foetuses and stillborn babies 
was also rendered less likely where the baby was cremated in Mortonhall in a 
double-ended cremator which was raked in red hot conditions across the full 
length of the hearth when visibility was very poor. 

69 Anthropology Report, Dr. Julie Ann Roberts, Annex C 
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The very delicate and small bones would be damaged and further dispersed by 
the raking process. Likewise, if the cremator was not put into baby mode or the 
air jets reduced to mitigate air movement, the cremator was a ferocious and 
volatile environment in which the remains would be blown about. The absence 
of a tray to help contain these ashes further aggravated their dispersal. 

If cremation took place in these normal, adult conditions without the 
modifications seen at Seafield, including the use of a metal tray, the small 
quantity of ashes would be liable to be disturbed and some ashes may be carried 
into the secondary chamber and up into the flue.70 

In such circumstances the prospects of recovering or recognising discernible 
cremated remains from non-viable foetuses, stillborn and neonatal babies was 
much reduced. That does not mean, however, that the ashes did not exist or 
could not have been recovered much more often if greater care had been taken 
to modify the process, as in Seafield, or as in some crematoria where the use of a 
baby or infant cremator had been introduced. 

If the small quantities of ashes produced from non-viable foetuses, stillborn and 
I A ci.^S not ^ ^ X f̂**! C I S  C T xxLLxxCx 

left in the primary chamber when the equipment was switched on by her each 
morning, the prospects of discovering the possible location of the disposal of any 
remains of these babies become grim. 

When the Cremator Operators arrived to see the equipment already switched on 
by Anne Grannum and they charged the cremator with the first deceased adult, it 
is likely that some of the delicate remains of the baby from the overnight 
cremation would be mixed in with the remains of the first deceased adult to be 
cremated that morning. 

Both Bill Stewart and George Scott confirmed that it was their understanding 
that the door was not opened in the morning after an overnight baby cremation 
until the first adult was placed into the primary chamber. The cremator was 
simply switched on. This is what they did when Anne Grannum was on leave and 
understood to be the normal practice. 

Additionally, some of the remains of the baby and the baby's coffin could be 
blown into the secondary chamber, or into the flues, along with some of the 
ashes from the cremation of the adult. This likelihood is reinforced by the 
information provided by Bill Stewart, George Scott, Paul Jackson, Hazel Strachan 
and the expert witness, Dr. Clive Chamberlain.71 

Some of those ashes enter the flue and travel up and out into the external 
atmosphere but there are quantities of ash which become trapped in the 
secondary chamber and in the flue. These areas of the cremator are hoovered 

70 See Report by Dr. Clive Chamberlain at Annex B 
71 Ibid. 
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regularly and the contents therefore are vacuumed from these areas of the 
cremator into hoover bags. According to Anne Grannum: 

"The cremators are designed for adult cremations and not NVFs (non-viable 
foetuses). Metals are taken out and buried in a separate area of the Garden of 
Remembrance. Ash from the coffin mostly disappears up the flue - when the flues 
and cremators are cleaned out and hoovered everything is placed in bags and 
interred in a separate area designated by the Council adjacent to the skip. Only 
cremated remains are buried in the Garden of Remembrance." 

In light of Anne Grannum's view that any residue from the cremation of foetuses 
and neonatal babies was not bone and therefore not cremated human remains, 
then the residue found in the secondary chamber and flue would not, in her 
belief, be ashes. 

For those babies where, on occasion, the staff actively recovered ashes and 
placed them in ad hoc envelopes there is, on the balance of probabilities, the 
likelihood that these ashes were interred in the main Garden of Remembrance in 
a proper lair. It is not however possible to say which babies these were because 
of the uncertainty of the dates on which staff can recollect seeing these remains. 

There are only a very small number of cremations where it can be said with any 
certainty that the disposal is clear. This is in the very few cases where remains 
were returned to parents and in the one case of the NVF who was cremated as 
part of a communal cremation in 2013. Anne Grannum was not the signatory on 
any of the cremation cards in these particular cases. The fact that ashes were 
returned to parents in these very few cases did not appear to influence the 
normal working practices followed for the cremation of babies. 

If Mr. Bell and Mrs. Grannum did not believe these remains to be from the baby 
or foetus, it begs the question of what they considered was being handed over to 
the parents in such instances. 

There is complete inconsistency in the rationale deployed by management at 
Mortonhall to explain why ashes were not provided to parents at Mortonhall and 
many significant variations and discrepancies exist in and between the accounts 
given by staff over a number of years. 

The contrast in the working practices and the approach to the cremation of 
babies at Mortonhall with the approach at Seafield and Warriston is stark. The 
obvious care taken at Seafield and Warriston to provide the very best possible 
outcome for the parents of the foetus or baby is exceptional. As a consequence of 
misunderstanding and poor advice in the NHS leaflets, many parents were led to 
believe that there would be a charge made for a funeral at these private 
crematoria where ashes were being recovered for parents. Neither of these 
crematoria have ever charged for such cremations. 

The great tragedy of the outcome of the vast majority of baby cremations at 
Mortonhall is that so many parents were told there would be, and were, no 
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remains following the cremation of their baby and they accepted those 
explanations in good faith. 

Following the discovery by Dorothy Maitland of the inconsistent entry about her 
baby daughter in the Register, the circumstances leading to this Investigation 
arose. Shortly thereafter, a number of parents were shown to the Garden of 
Remembrance by Mortonhall staff and were given information about where their 
baby was likely to be. 

Crude steps were taken by staff at Mortonhall to mark out on the grass with 
spray paint the locations of lairs corresponding with the date of alleged 
interment there. Since that time many of the parents have suffered tremendous 
distress. Many did not wish their child to be interred at Mortonhall while others 
were relieved to find that they may now have a focal point for their continuing 
grief. 

The outcome of this Investigation will cause more pain and distress for most of 
the parents of the 253 babies who are the subject of this Investigation: It cannot 
be said with any certainty what remains of which babies are interred in the 
Garden of Remembrance. The precise extent to which remains of babies have 
been mixed in with an adult cremation that followed the baby's cremation is also 
unknown but appears likely to be extensive. The presence of some ashes of an 
adult from a previous cremation can also be seen during the subsequent 
cremation of another adult in the photograph at Production 9-39. 

The quantities of ash would be very much smaller for a foetus or baby and 
therefore difficult to see, rake and recover across the length of the hearth. 
Neither can it be said with any certainty the number of times when the remains 
or part of the remains have been trapped in the secondary chamber or flue and 
then buried in the strip of land adjacent to the Garden of Remembrance.72 

Similarly, many of the remains may have been perceived, wrongly, as refractory 
dust and coffin ash and swept out into bags or the containers for metals and 
interred in the same strip of land. 

The only baby remains in this Investigation that can be said to be in the Garden 
of Remembrance are those of the non-viable foetus that was the subject of a 
communal cremation in 2013. Some others are also there but it is unknown 
which of the babies are there nor can it ever be known. 

4.7 OVERNIGHT CREMATION 

Mortonhall staff have persisted with overnight cremation as the method of 
cremation for foetuses, stillborn and infant babies at Mortonhall, even though its 
efficacy in producing the best possible outcome in terms of recovered remains 
has been far from certain. 

72 Photographs at Productions 9-78, 9-79, 9-80 and 9-81 
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On the longstanding practice at Mortonhall of overnight cremation of foetuses 
and babies Mr. Bell explained: 

"Up until 1994 there was no legislation covering pollution from a crematorium but 
since then SEPA (Scottish Environmental Protection Agency) issues permits and 
you are compelled to operate at minimum temperatures - 800 degrees Celsius if 
abated, 850 degrees Celsius unabated. It would be a breach of your licence to 
c h a r g e  a  c o f f i n  a t  a  l o w e r  t e m p e r a t u r e .  T h e  s e c o n d a r y  c h a m b e r  m u s t  a l w a y s  b e  a t .  
the minimum temperature. There is no dispensation to permit cremating a coffin 
containing Foetal or baby remains at a lower temperature. Crematoria submit six 
monthly reports to SEPA to show minimum, average and maximum temperatures. 
This also applies to private crematoria." 

This description of the regulatory framework by Mr. Bell is correct but as SEPA 
explain [Section 2.6 of this Report), the terms of the permit also extended to 
overnight cremation as practised at Mortonhall, rendering the practice unlawful 
without the express permission of SEPA and some modification of the terms of 
the permit. 

From the information provided to this Investigation it appears that overnight 
cremation at Mortonhall may be less effective in consistently achieving bony 
remains than the methodology adopted at Seafield and Warriston. When I visited 
Mortonhall in July 2012 I was shown the cremated remains of a foetus of 17 
weeks gestation. This baby had been cremated overnight. 

The remains obtained at Seafield for a baby of the same gestation were in much 
better condition with discrete bones clearly visible in the ashes. Similarly, the 
use of the customised baby cremators in some other crematoria produce bony 
remains for bereaved parents on a consistent and reliable basis. 

4.8 INTERMENT OF ASHES 

Assertions have been made in the media of a "mass grave" of babies at 
Mortonhall. Mr. Bell responded to this accusation as follows: 

"Metals at Mortonhall were buried in ground adjacent to the cemetery. There is no 
'mass grave' of Foetal cremated remains, because there weren't any cremated 
remains recovered." 

The term "mass grave" has a very sinister connotation. During the course of the 
Investigation I visited Mortonhall Crematorium on several occasions. During the 
first visit the groundsman showed me how ashes from the crematorium are 
interred in a collective lair in the Garden of Remembrance. Each set of ashes is 
placed in an individual container and interred in a large lair in the ground along 
with hundreds of other containers until the lair is filled and grassed over.73 

73 Productions 9-70 and 9-71 
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Until this matter came to the attention of the media in December 2012, babies 
and infants were interred in the same lairs as adults. That has now changed and 
a special lair has been created to contain the ashes of babies. Ashes have never 
been scattered at Mortonhall. The word "dispersed" at Mortonhall is used to 
describe interment. Apart from private niches and a very small number of 
individual graves, there are, in general, no markings indicating where any 
deceased's cremated remains are interred at Mortonhall. 

Accordingly, where foetuses, stillborn or neonatal and infant babies were 
interred in the Garden of Remembrance at Mortonhall it is correct to say that the 
ashes of some babies and foetuses were interred in a collective grave in precisely 
the same way as deceased adults were and are. Groundsmen at Mortonhall are 
able to identify the approximate areas of interment according to the year of 
interment. 

Likewise, where remains were hoovered from the secondary chamber or flue of 
the cremator or swept in with the metals on the understanding these were 
refractory dust or coffin ash from the process, these were conveyed to a common 
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appearance of this ground was wholly inappropriate for the solemnity and 
decency of interment. „ 

4.9 LAND ADJACENT TO THE GARDEN OF REMEMBRANCE 

During the course of the Investigation I became aware of this separate strip of 
ground behind the Garden of Remembrance, situated next to tractors and skips. 
I had not been shown this area during the visits and discovered it from a 
description provided to me by one of the witnesses. Mr. Holt and Mr. Reece, the 
management team at Mortonhall since May 2011, told me that they were 
unaware of this piece of ground and Anne Grannum, when shown a photograph 
of the land stated she had also never seen it before.74 

The ground was undulating as if there had been several holes or lairs dug and 
covered up with turf over a period of time. Over one large and deep open hole 
next to some trees there was some rough decking placed loosely. I understood 
this piece of land to be that described by Mr. Bell as the "land adjacent to the 
Garden of Remembrance". It was in such a condition that it was clearly not part 
of the Garden of Remembrance.75 

Anne Grannum had been employed in an administrative capacity from 1981 to 
1996 and became the Superintendent of the Crematorium in 1996. She explained 
during the Investigation that: 

74 Production 9-79 
75 Production 9-84 
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"Metals are taken out and buried in a separate area of the Garden of 
Remembrance. Ash from the coffin mostly disappears up the flue - when the flues 
and cremators are cleaned out and hoovered everything is placed in bags and 
interred in a separate area designated by the Council adjacent to the skip. Only 
cremated remains are buried in the Garden of Remembrance." 

Since Mrs. Grannum told the Investigation that she understood there were no 
ashes from babies or foetuses, any residue from the cremation inside the 
cremator would, in her opinion, be refractoiy dust or coffin ash which, if it 
remained following the cremation would be hoovered and the hoover bag placed 
with the metals in the land adjacent to the Garden of Remembrance. 

Contrary to her expressed belief, according to the expert witness Dr. Roberts, the 
so-called refractory dust or coffin ash may well have contained the tiny bones of 
foetal, stillborn or neonatal babies. It is also likely that some of the ashes of these 
babies will have been mixed in with the next adult to be cremated the following 
morning or hoovered up and interred in the land adjacent to the Garden of 
Remembrance along with the metal residue from the cremation. 

Essentially, this means that some of the remains were not interred in the Garden 
of Remembrance but interred in a place that would not be considered by any 
objective observer as a decent area for the interment of remains (Annex I). 

Mrs. Grannum confirmed this again on a later date when asked that if remains 
existed but not from bones, for example, coffin ash, where these remains would 
be buried. She replied: 

"They would be buried next to the skip."76 

4.10 WORKING PRACTICES ELSEWHERE 

The Investigation conducted interviews with staff at crematoria in Newcastle, 
Manchester, South West Middlesex, Weymouth, Belfast and the two privately run 
crematoria in Edinburgh, Seafield and Warriston. The purpose of the interviews 
was to look at different machinery, working practices and record keeping and 
compare this with Mortonhall. As Lord Bonomy's Commission was looking into 
practice in other parts of Scotland, our investigation focused on Edinburgh, 
England and Northern Ireland. 

Seafield 

Seafield Crematorium opened in 1939. It is run by Edinburgh Crematorium Ltd 
which is a private company set up by the Edinburgh Cremation Society in 1928. 
Seafield does not accept communal cremations. All services are for individuals 

76 Productions 9-77,9-78,9-79,9-80,9-81,9-82 

147 



and the chapel and catafalque (framework supporting the coffin in the chapel] 
can be dressed to be appropriate for a baby. 

Infant cremations are carried out at Seafield during the day and using a tray in a 
single-ended Facultatieve cremator. The machine is put on "baby mode" which 
means that the temperature is lower than for an adult at around 650oC rather 
than 800oC. Baby mode, or infant setting, also has reduced air flow compared to 
the setting for adults. At Seafield the Superintendent, Jane Darby, prefers to 
control the air flow manually as she watches the cremation through the spyglass 
in the door at the front of the machine. 

The metal tray used to contain the baby remains has ridges which allow air to 
flow under the coffin as well as over it. The tray is removed as soon as the last 
flame has extinguished and the cremation is complete. This usually takes 
between 45 and 60 minutes. There are always remains in the tray. Seafield make 
it clear to parents that in some cases this may be remains of the coffin rather 
than the foetus but they return everything that is left in the tray. This 
information is on their website: 

"It" jc Prlirthiimh Crom/Ttnritim I t~r1 'e nn/iVi; -hn rof-itrn nil /ichoe foe-iil-H-nn frrtm i-ho 
AC- ihj M—i UC1J A U 14. f >711 wr  WfrAVtWlSf  xj L/ XJ t L WV p VI S  «  WVMJ  11  M i l  d i_>  I  i  f  14  1  Itf 11X4 it \J I  4  1  V l i l s  

cremation of a baby, to the Applicant for Cremation, if that is their wish. If they do 
not wish the ashes to be returned to them., then we will disperse them in the 
crematorium grounds, in the same manner as we would do with an adult. We 
cannot guarantee that we will always get ashes from a baby cremation but in the 
last twenty years we have never failed to do so. In the majority of our baby 
cremations, including both foetal and full term, we have visible skeletal remains. On 
the occasions when we do not have visible skeletal remains, we cannot be sure that 
the ashes contain any human remains, but we also cannot be sure that they do not." 

Remains are cremulated by hand. If parents wish to collect the remains they are 
placed in a white satin lined box along with a small teddy bear and rose petals. 

Warriston 

Warriston Crematorium opened in 1934. Like Seafield, it is run by Edinburgh 
Crematorium Ltd which is a private company set up by the Edinburgh Cremation 
Society in 1928. Like Seafield it has single-ended Facultatieve cremators. 

Infant cremations are carried out during the day on infant setting. A tray has 
been in use since 2012 to maximise the amount of retrievable remains. Between 
1996 and 2012 no tray was used but the crematorium recovered remains 
without it. Their records show that they obtained remains for a stillborn child in 
1934 and have done so consistently ever since. The website has the same 
information about what constitutes, or might constitute "remains" as Seafield 
Crematorium above. 

Ashes are dispersed in the grounds by staff unless parents request to have them 
returned. The Superintendent, Stuart Jones, observed when the Investigation 
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interviewed him on 10 July 2013 that until the 1990s parents were more likely to 
ask to have the ashes dispersed but that since that time they are more likely to 
request the ashes to be returned. Dispersal at Warriston means burial in the 
ground but not within an individual container. 

Belfast 

The City of Belfast Crematorium currently has 3 adult cremators - 2 extra large 
and one standard size. These were installed a year ago by Facultatieve and are 
single-ended cremators. This means that there is only a door at one end of the 
cremator through which the coffin is charged (loaded) and through which the 
cremator operators rake ashes at the end of a cremation into a lower tray for 
cooling. 

A double-ended cremator has a large door at the front for charging a coffin and a 
much smaller door or hatch at the back through which the operator will rake the 
ashes to the lower tray, this time situated at the rear of the cremator. 

Prior to this the crematorium had 4 standard adult size cremators from Furnace 
Construction. These were also single-ended. The crematorium does not have a 
foetal remains/infant cremator. 

The crematorium accepts communal cremations from the hospital. These are 
"products of conception", very early stage pregnancy losses which are not 
identifiable and in Northern Ireland are called "dedicated tissue." The hospital 
sends these with a Funeral Director to the crematorium. Each box comes with a 
list comprising the mother's name and date of birth and the date of the loss of 
pregnancy. The crematorium keeps these records so that they can confirm at a 
later date if required which "dedicated tissue" was in which box. 

Where parents wish to collect remains the hospital bereavement officers 
emphasise that it may not be possible depending on the gestation of the 
pregnancy and therefore bone development. This caveat is also provided in 
writing on the information sheet provided by the crematorium. When the foetus 
is very small the hospital puts padding in the coffin and this helps the chances of 
having something left. These individual coffins will come to the crematorium 
labelled with the baby's name. 

Infant cremations are carried out using the infant mode on the cremators and 
coffins are placed individually in a tray. When coffins come from the hospital the 
preference is for these to be the first cremation of the day, around 7.30am. For 
funerals arranged by parents it can be at any time of day they choose. 
Cremations never take place overnight. The manager stated she would find this 
practice "unethical" and believes it is counter to ICCM guidance since no operator 
would be present to tell when the last flame had extinguished. 

Recovery of remains is achieved in about 90 percent of cases. Sometimes the 
amount is very small but it is always returned. If at the end of the cremation 
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there was nothing, the crematorium would tell the hospital or the parents. As 
they would have been warned of this possibility by the bereavement officers 
before the cremation, they accept it. 

The crematorium holds an annual memorial service in September each year. It 
has a separate Garden of Rest for babies where ashes are scattered. This area is 
away from the main garden and has two trees, a mother tree and a father tree, 
and two teardrop shaped flower beds, one of which is always planted pink and 
one blue. Parents can leave fresh flowers there but no memorials or teddies or 
toys. If they do leave these, they are removed by staff. A sign in the garden 
reminds parents of this policy. 

Manchester 

Manchester Crematorium is privately managed and opened in 1892 making it 
the second oldest crematorium in the UK. 

The crematorium has a baby cremator provided by Furnace Construction 
Cremators Ltd for use with nonviable foetuses and stillborn babies ^ Older 
babies too big for the baby cremator are cremated overnight with the machinery 
turned off. The baby cremator always produces ashes. Operators use a tray with 
a handle for safe removal. The cremation cycle takes about 20 minutes. It will 
only take one coffin at a time so remains are always individual.78 

The crematorium organises a monthly ceremony for non-viable foetuses. It is 
possible to request an individual service but most families use the monthly 
ceremony. Cremations are carried out following the service. This can take up to a 
week depending on how many coffins there are. Parents indicate on the day of 
the ceremony if they wish to collect ashes. Approximately twenty percent choose 
to collect ashes. All ashes are kept for 28 days to allow parents to decide. Any 
ashes not collected are scattered in the grounds and there is a plan of the plot 
numbers so that parents can be told exactly where their baby's ashes are 
scattered.79 

Parents can purchase niches and memorial plaques for benches. The grounds 
and garden of remembrance are beautifully maintained. 

Sample forms were provided to the Investigation. Parents sign that they 
understand the recovery of ashes may not always be possible. There are 
modified forms specific to stillborn babies and non-viable foetuses.80 

77 Photographs at Productions 129-12,129-13 and 129-14 
78 Photograph at Production 129-14 
79 Photograph at Production 129-15 
80 Productions 64, 65 and 66 
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Newcastle 

This crematorium is managed by the local authority. There are three standard 
sized cremators supplied by IFZW and an extra large cremator from the same 
manufacturer. There is a baby tray for use with non-viable foetuses, stillborn and 
neonatal babies.81 

The tray is placed in the cremator using the trolley during the working day. The 
temperature is not altered but the cremation takes less time than for an adult. 
The Superintendent told the Investigation that baby cremations generally take 
between 45 minutes and 1 hour. There is always something left in the tray and 
whatever is left is returned to parents. All remains go into the cremulator and 
are never done by hand. All remains/ashes are scattered and never buried.82 

Parents can purchase niches and memorials for the children's Snowdrop 
Garden.83 

The crematorium receives communal coffins from the hospital every Wednesday. 
These contain "products of conception", slides and body parts. Parents can 
purchase niches and memorials for the children's Snowdrop Garden.84 

The "authority to cremate" card (equivalent to the Green/Pink Card system at 
Mortonhall) is in the past tense as at Mortonhall. The equivalent computer 
system to BACAS used is called CAS. 

Weymouth 

This crematorium which opened in 1939 is managed by the local authority. The 
cremators are Facultatieve and single-ended.85 

Babies under one year old are cremated in trays. Two different size trays are in 
use.86 (photograph 1). The trays were specially made as the Facultatieve trays 
cost £700. The large tray can take a baby up to 2 years old. 

For individual cremations parents will have their own individual service. 

The tray is placed in the cremator last thing in the evening with the flame and air 
turned off. It has always been done that way and there are usually remains. The 
amount depends on the age of the foetus or baby and the type of coffin or 
container used. The older the foetus/baby the more bones there will be after 
cremation. If a wooden casket is used there will be a lot of ash from that 

81 Production 130-1 
82 Productions 130-5 and 130-6 
83 Productions 130-9,130-10,130-11,130-12,130-13 and 130-14 
84 Productions 130-9,130-10,130-11,130-12,130-13 and 130-14 
85 A single-ended cremator has only one door as opposed to a double-ended 
cremator which has a separate door at the rear of the cremator. 
86 Photograph at Production 131-1 
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remaining. The Superintendent told that Investigation that in his view what is 
left at the end of cremation is called "remains" and after cremulation is called 
"ashes." 

Weymouth Crematorium cremates all non-viable foetuses and "products of 
conception" for Dorset County Hospital. These are sometimes communal 
cremations and ashes from communal cremations are scattered in the baby 
garden. Records of these communal cremations are kept for parents. The 
hospital recently changed Funeral Director. The previous one used cardboard 
coffins and the crematorium informed the hospital that ashes could not be 
guaranteed with a cardboard coffin. The new Funeral Director uses wooden 
caskets. Parents are invited to a service for the communal cremations. 

The crematorium asks the hospital to make sure parents know there may not be 
remains but that they will do their best. 

South West Middlesex 

This crematorium is managed by an independent local government body. The 
joint board comprises elected councillors from five London boroughs. The adult 
cremators installed at South West Middlesex are single-ended Shelton 
Cremators. It has a baby cremator also provided by Shelton for use with non
viable foetuses and stillborn babies. Older babies too big for the baby cremator 
go into the adult cremator on pre heat mode with air switched off. 

A numbered ceramic disc is cremated with the coffin and this disc remains intact 
after cremation so that it can be returned to the family.87 

In the case of non-viable foetuses, ashes are not put into the cremulator but a 
mortar and pestle are used. Ashes for collection are kept in a locked room. 

The crematorium holds a monthly service for hospital arranged cremations. 
There is a very well cared for children's memorial garden and many options for 
baby memorials including stars in the Peter Pan Garden.08 

4.11 RECORD KEEPING AT MORTONHALL 

This Investigation was instructed when Dorothy Maitland of SANDS Lothians 
discovered in October 2012 that the statutory record held in the Register at 
Mortonhall Crematorium for her baby daughter, who died in 1986, stated 
"interred in Garden of Rest." She had been told by the Funeral Director at the 
time of the cremation that there would be no remains and had always 
understood that to have been the case. Subsequently, while acting in her capacity 

87 Photograph at Production 132-3 
88 Photograph at Production 132-19 
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as a representative of SANDS Lothians, she explained that George Bell, 
Bereavement Services Manager, had told her why no ashes were recovered at 
Mortonhall for neonatal babies, stillborn babies and foetuses. She had accepted 
his explanation in good faith. 

Following the publication in the Evening News of this discrepancy, between what 
she had been told and what was contained in the Register, many parents 
contacted the Council asking to see the records held about their babies and 
seeking assurance about what had in fact happened to any remains of their 
babies following cremation at Mortonhall. The Council attempted to ingather the 
records and instructed PricewaterhouseCoopers (PwC] to examine the records 
that had been ingathered. Once the PwC exercise was completed, a small team of 
Council staff were made available to meet next of kin of babies where the parents 
knew or believed their baby had been cremated at Mortonhall. 

For the individual cases submitted to this Investigation by next of kin, the key 
starting point was to determine what records were held relating to them at 
Mortonhall Crematorium. The Investigation searched for and checked records 
available for the 253 cases submitted and sampled further records relating to the 
cremation of babies for the purpose of ascertaining the quality and accuracy of 
record keeping at Mortonhall over other periods of time. 

The City of Edinburgh Council carried out an exploratory search for records 
available and The Rosendale Report found that: 

"At Mortonhall, prior to May 2011, parents and carers were advised that the 
recovery of ashes could not be guaranteed. However, the paper based records in use 
before 2001 generally indicate that recovered ashes were interred in the Garden of 
Remembrance. Computer based records introduced in 2001, and still in use, 
indicate that there were generally no ashes." 

The Cremation (Scotland) Regulations 1935 state that the Cremation Authority 
(any burial authority or company or person by whom a crematorium has been 
established) may destroy documents with the exception of the Cremation 
Register fifteen years from the date of cremation to which they relate.89 In this 
case the Cremation Authority is the City of Edinburgh Council and the 
Investigation found that in most cases documents had been kept for much longer 
than the required fifteen years. 

The City of Edinburgh Council commissioned PricewaterhouseCoopers (PwC) to 
find records for the cases at an early stage of their own Investigation. PwC 
removed all of the boxes of files made available to them at the crematorium to 
secure premises within the Council headquarters building. At that point the files 
were in no order and needed to be sorted into date order to allow searches to 

89 Regulation 19 of the Cremation (Scotland) Regulations 1935 
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begin. This was a huge task. While the names and numbering of statutory forms 
did not change over time, the names and numbers of NHS forms did vary.90 

PwC provided the Investigation with a summary of its findings and a spreadsheet 
containing details of all records found by them. They also provided the Council 
with the original records found for each of the 212 cases then being investigated. 
The Council made those records that they had found available to next of kin and 
subsequently, to this Investigation. 

The Investigation conducted its own searches for records relating to the 
cremation of individual babies where the Council had found none and for new 
cases that were reported to us after the Council had completed its search. 

The Investigation brought in Forensic Accountants, to verify the records found 
and the information collated by the Investigation.91 

The City of Edinburgh Council, Mortonhall crematorium staff, the Pathology 
Department of the Royal Infirmary of Edinburgh, Borders Council, Borders 
Crematorium, Borders General Hospital, Edinburgh Eastern Cemetery Company 
Ltd and Edinburgh Crematorium Ltd all assisted the Investigation in its searches. 

Records found could be divided into two categories 

• Forms and records used by NHS at the time of delivery or death of the 
baby 

• Forms and records produced or kept by the Crematorium 

Description of NHS forms and records 

The form completed at the time of delivery or death at the hospital is called the 
Certificate from Registered Medical Practitioner. 

The purpose of the Certificate is for the family of the baby to set out the funeral 
arrangements and to give their consent or, otherwise, to a post-mortem 
examination. The Certificate should be signed by a medical practitioner and by 
the baby's parents. 

The Simpson Centre for Reproductive Health produced different "Certificates 
from Registered Medical Practitioner" depending on the baby's circumstances. 
These were called appendices. However, the names for the different appendices 
changed over the years. These forms are: 

Appendix 2 - Baby death between 14-24 weeks gestation 

90 Mortonhall Crematorium: Data Collation and Analysis Agreed Upon 
Procedures, PwC, 24 July 2013, Production 145 
91 Report for City of Edinburgh Council - Mortonhall Crematorium, Ernst & 
Young, 14March 2014, Production 146 
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Appendix 2a - Baby under 24 weeks gestation 

Appendix 2b - Stillborn Baby 

Appendix 3 - Stillbirth (over 24 weeks gestation) 

Appendix 6 - Baby under 24 weeks gestation 

Appendix 9 - Stillborn Baby - Cremation 

Appendix B - Stillborn Baby - Burial/Cremation 

There are a number of supplementary hospital forms which are also called 
appendices but which are different from the Certificate from Registered Medical 
Practitioner. These are: 

Appendix 1 - Baby Loss Information Sheet 
This form is used to confirm the gestation of the baby delivered and funeral 
arrangements. 

Appendix 5 - Authorisation for Post-Mortem Examination 
This form authorises a post-mortem examination. 

Appendix 11 - Neonatal death 
This form is required by Funeral Directors for release of the baby's body from 
hospital. 

Description of forms and records kept by the crematorium 

Some forms used by the crematorium are set out in the Cremation (Scotland) 
Regulations 1935. Others are non statutory. These are set out in detail below. 

Statutory Forms 

The Cremation (Scotland) Regulations 1935 set out the statutory requirements 
for records to be completed in order for cremation of an adult, infant, neonatal or 
stillborn baby to be carried out lawfully. The statutory forms are as follows: 

• Form A (Application for Cremation) records factual information about the 
deceased and details of the planned funeral. Funeral Directors must sign 
the Form A to acknowledge adherence to the rules on size and 
composition of the coffin. This form also has a non-statutory section for 
the Applicant's instruction for disposal of any remains. See detailed 
description below. 
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• Form B (Certificate of Medical Attendant] must be completed by a medical 
attendant before the cremation of the deceased can take place. The 
Certificate records the particulars of the deceased person and the cause of 
death. The Certificate also requires a statutory declaration and a signature 
by the medical attendant. 

• Form C (Confirmatory Medical Certificate) certifies that the medical 
practitioner is satisfied about the cause of death and that there were no 
suspicious circumstances surrounding the death. It is also signed by the 
medical practitioner. 

• Form D (Certificate after post-mortem) certifies that a post-mortem 
examination was carried out on the instruction of the Medical Referee and 
specifies the cause of death. The Certificate should be signed by the 
medical practitioner carrying out the examination. 

• Form E (Procurator Fiscal's Certificate) certifies that an investigation was 
conducted into the death of the deceased and specifies the cause of death. 
It also states that there are no circumstances which require further 
examinations of the remains and permission is given for cremation by the 
Procurator Fiscal. 

• Form F (Authority to Cremate) is given either by the Medical Referee to 
Mortonhall Crematorium or the City of Edinburgh Council to carry out the 
cremation. It should be signed by the Medical Referee. 

• Form G is the Register of Cremations. Before the computerised system 
(BACAS)92was introduced at Mortonhall in June 2000, the Register of 
Cremations was typed manually. It records the cremation number, date of 
cremation, date and place of birth, age and gender of baby, Applicant for 
cremation and disposal method / final resting place. Since June 2000 the 
same information is recorded on a computerised Cremation Register. A 
detailed description of this system is contained in the following section. 

4.12 FINDINGS ON RECORD KEEPING AT MORTONHALL 

The Investigation found that information contained on the Form A, the 
Application for Cremation, was the most important element of all records kept at 
Mortonhall Crematorium, informing all other records and the basis for all action 
taken there. However, in many of the cases investigated, next of kin had not 
completed the Form A themselves and, in the case of hospital arranged funerals, 
had never seen the Form. This is crucial in considering one of the key questions 
of the Investigation, namely, why, if parents were told there would be no remains 
of their baby following cremation, did the records state otherwise? 

92BACAS is an acronym standing for Burial and Cremation Administration 
System 
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Form A (as described above] is the Application for Cremation.93 It is a statutory 
form required by the Cremation (Scotland) Regulations 1935 and is produced by 
City of Edinburgh Council for Cremations at Mortonhall. The person completing 
the form is called the Applicant. 

The Investigation found that the Applicant could be a parent, executor, Funeral 
Director or member of hospital staff depending on the circumstances of the 
death and on who was organising the funeral. Applications from a person other 
than a parent are permissible under Regulation 7 of the Cremation (Scotland) 
Regulations 1935. The form is signed by the Applicant to confirm all the details 
are entered correctly. 

In addition to factual information about the deceased, the non-statutory part of 
Form A records details of the planned funeral and if there are requests for music 
or special instructions. Funeral Directors must sign the Form A to acknowledge 
adherence to the rules on size and composition of the coffin. 

Form A includes a "disposal" section for the Applicant's instruction for what is to 
be done with any remains. This part of the form is non-statutory. The 
Investigation found that in the "disposal" section of the Form A many of the 
forms have been left blank while others have been completed with the word 
"disperse" or "dispersed" inserted. 

Where the Applicant is the Funeral Director, member of hospital staff or other 
third party, there are serious implications for parents who unknowingly pass the 
authority in law to decide what will happen to any remaining ashes after 
cremation to the Applicant. In his Opinion, Gordon Balfour, Advocate, concluded 
that where the Applicant named on the Form A is the Funeral Director, this 
transfers the decision making power in law about disposal of ashes to the 
Funeral Director away from the parent. I agree with his conclusion (See Annex J 
of this Report for Gordon Balfour's full Opinion.) 

The question of whether any hospital staff, Funeral Directors or crematorium 
staff realised or understood the significance of this step is discussed in Section 
3.5 of this Report on Communication Between Organisations. It was, however, 
apparent from the interviews with the many next of kin in this Investigation that 
they certainly did not have this explained to them nor did they appreciate the 
legal implications of the Funeral Director acting as the Applicant on the Form A. 
Indeed, many were completely unaware that the Funeral Director had completed 
the Form A or that Form A existed. 

Stevie Mackie, Manager of the Fairways Partnership (comprising H& W Harkess, 
WT Dunbar & Sons, and Mackenzie and Millar Funeral Directors) explained on 12 
July 2013: 

93 Annex E 

157 



"We would leave Section 5 (disposal method] blank for a hospital arranged funeral 
because we expected there to be no ashes. If a family came in to arrange the funeral 
themselves we would complete Form A with them." 

Angela Thomson, Funeral Director with H&W Harkess told the Investigation on 
22 August 2013: 

"We have a stock of Form A94 in the office. I fill out the Form A as the Applicant It 
is the same form whether the baby is non-viable, stillborn or neonatal. I complete 
the form on behalf of the parents with the information provided by the hospital and 
over the phone. I was always told there were no ashes from Mortonhall. I knew 
Seafield and Warriston could possibly get ashes. If families didn't specifically ask 
me about ashes I did not raise the subject with them. If they did ask for ashes I 
would advise and fill in the form for Seafield or Warriston. I completed section 5 of 
the form (disposal instructions) for Seafield and Warriston but not for Mortonhall 
So if the hospital was arranging the funeral and the family were not attending, I 
filled out the form with no contact from the family" 

She continued: 

"Mortonhall were accepting forms with Section 5 blank. Then in May 2012 Jamie 
Reece phoned and told me they were now getting ashes and they needed section 5 
to be completed." 

Other parents who were shown the Form A about their child during this 
Investigation were shocked to see the instruction "disperse" recorded on a form 
they had never seen. A parent whose daughter died in 1988 told the 
Investigation: 

"I did not fill in Form A (Application for Cremation). I would not have filled in a 
form that had stated that the ashes were to be dispersed into the Garden of Rest I 
did not want the ashes dispersed at Mortonhall as me and my wife had no ties at 
all. I did however sign the document" • 

Another parent who lost her daughter in 2001 told the Investigation: 

"We didn't see this form. We don't think the Funeral Director mentioned ashes at 
all. We think he filled in the form but didn't bring up the section about ashes. I 
signed the form but there was no discussion about ashes... It wasn't our instruction. 
He took us through the rest of the form but not that bit" 

It is not possible at this distance in time to say who wrote all of the instructions 
on the forms or when they were completed given that the forms may have been 
handled by staff both at the Funeral Director's firms and at the Crematorium. In a 
number of the Form A applications examined during the Investigation the 
original forms had been destroyed and all that remained were poor quality 
microfilm records. The completion of this section of the Form A was, however, 

94 Application for Cremation Form A, Production 4 
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crucial, as the information on the Form A giving instructions for disposal was and 
is still the mechanism by which parental wishes are communicated to 
crematorium staff. 

Information from the Form A is transferred by administrative staff at the 
crematorium onto the "cremation card" which is the means by which a coffin is 
identified from its arrival at the crematorium until after the cremation has been 
completed. The apparent disposal on the card is noted as "no remains" (since 
June 2000 only), "interred in the Garden of Remembrance", "retained by staff' or 
"collected" by a Funeral Director or family member. 

The apparent casualness with which this formal statutory application has been 
completed in the many cases involved in this Investigation has been based on an 
understanding by the Funeral Directors in the Edinburgh and Lothians area that 
ashes would not be recovered from a cremation of a baby at Mortonhall. This 
was an understanding that was also widespread among NHS staff and other 
Funeral Directors over many years and encouraged by the acceptance by 
Mortonhall of Forms submitted with this section of the form left blank. 

The presumption that ashes would not be recovered does not, however, explain 
the number of forms where the word "disperse" appears on the form at this 
section and why next of kin in those cases did not have their attention drawn 
formally to the professionals' understanding regarding the prospects of 
obtaining ashes at Mortonhall. Only on a very few number of Form A applications 
do the words "disperse, if available" appear. 

Cremation Cards 

Cremation cards95 identify a deceased individual from arrival at the crematorium 
until the final act of disposal. Cremation cards are postcard sized cards placed on 
the coffin on arrival at the crematorium. They remain with the coffin throughout 
the funeral service and during the cremation process. During the cremation itself 
the card is positioned outside the cremator in order that operators know the 
identity of who is being cremated. Cards are only removed when any remains are 
taken to be interred or collected. 

Green Cards are used where the intention is for any remains to be interred in the 
Garden of Rest and Pink Cards are used when the intention is that any remains 
will be collected by the Funeral Director or family. Prior to the introduction of 
the computerised system, BACAS, cremation cards were completed by hand by 
administrative staff at the crematorium with information copied from the Form 
A 

The cremation card records the cremation number, the name and age of the 
deceased, the date and time of the funeral, the name of the Funeral Director and 
the disposal method. In some cases they also record the time and duration of the 

95 Green Card, Production 10; Pink Card, Production 11 
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cremation and the number of the cremator used. When cards were handwritten 
before 2000 the disposal method is almost always recorded as "dispersed". The 
cards are signed by the cremator operator and by the Superintendent of the 
crematorium who authorises the cremation to take place. 

Since the computer system BACAS was installed in June 2000 pro forma labels 
are printed from the system and stuck to the cards. Information from the Form A 
is entered on to the BACAS system by administrative staff at the crematorium 
and this is used to print the labels. The same information is printed as was 
previously filled in by hand before the computer system was introduced. If a time 
of cremation or the number of the cremator used is recorded, the Investigation 
found that this is added manually to the printed label. 

The Investigation was informed that cremation cards are always and have 
always been completed before the cremation takes place. We were also told by 
Jamie Reece, Cremation Officer at Mortonhall that the description of the disposal 
method on the card is therefore an intention or prediction of what the author of 
the card considers is going to happen and not a confirmed outcome. 
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not. It is instead a prediction that, with the rare exceptions when ashes were 
retained for parents, was therefore almost always inaccurate; an inaccuracy that 
was repeated over many years and compounded by being copied and repeated in 
the formal Register. It is wholly misleading that this section was completed in the 
past tense as if it was a final outcome being recorded. There was no evidence of 
any occasions in the cases examined before 2012 when anyone altered or.revised 
the "prediction" following the completion of the cremation. 

Cremation Register up to June 2000 

Before the computerised system was introduced in June 2000, the Cremation 
Register was typed manually. The Register is a large A3 sized folder containing 
pages with cremations listed in date order. It records the cremation number, 
date of cremation, date and place of birth, age and gender of deceased, Applicant 
for cremation and disposal method / final resting place. The Investigation was 
told that this recording is carried out after the cremation has taken place. 

l 

The statutory term for the Register is Form G. Cremations of adults, children, 
babies and stillborn babies are all recorded in the Register. However, babies 
born before 24 weeks (or before 28 weeks up to 1 October 1992) are not 
recorded in the Register. 

There is no legal requirement to keep any record of cremation of these non
viable foetuses. However, a non-statutory Register has been kept at Mortonhall 
since 1993.96 

96 Register of Non-Viable Foetus (Cremation), Production 8. It should be noted 
that this Register is no longer in use since the introduction of the BACAS system 
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The Investigation found one case where this general rule was not applied. In 
1991 a baby recorded as 23 weeks gestation was given a cremation number and 
registered in the main Cremation Register. The mother of this baby confirmed 
that she had been told at the hospital that her baby was classed legally as a 
"miscarriage". The Investigation found no explanation for the inclusion of this 
non-viable baby in the statutory Cremation Register. 

Information for the Register was obtained by administrative staff at the 
Crematorium from hospital forms, the Form A and the Cremation Card and typed 
into the Register by administrative staff at the crematorium. Given that none of 
these documents was a record of the outcome of the cremation and all had been 
completed before the cremation took place, the Register was not therefore 
completed using any document that was an actual record of what had happened. 
The Investigation has not received any account from any member of staff at 
Mortonhall to explain how the Register could be completed accurately when 
none of the sources of documentation provide any actual record of the outcome 
of the cremation. 

As there was no statutory provision to regulate the cremation of non-viable 
foetuses there would be no Form A or cremation cards and the cremation would 
not be entered in the Register. Since 1993 the cremation of non-viable foetuses 
has been recorded by hand in a ledger book but this does not include any 
information on the disposal of any remains. 

In addition to checking the Register for the 253 individual cases, the 
Investigation sampled other years to ascertain which disposal method was 
recorded for babies and stillborn babies in the Register. 

Ernst & Young checked the Register for all cremations of stillborn babies and 
infants in 1986, 1989, 1995 and 1998. The Investigation team checked all 
records for 1979 and 1980. 

In 1979, there were 26 cremations of infants recorded. The age range was 1 
stillborn baby and 25 infants aged from 1 hour to 12 months. 25 were recorded 
as "Interred in Garden of Rest" and one as "Retained". The "retained" case was a 
baby recorded as 11 % weeks old. None was recorded as "no remains." The 
Crematorium Ledger97 was not available for the Investigation to check if the 
remains in this single case were collected. 

in June 2000. There is now an electronic equivalent in use as part of BACAS 
called the Register of NVF Cremation. 

97 The "Crematorium Ledger - Release of Cremated Remains" is a print out from 
the BACAS system. The entries on the document are of all the cremations which 
were carried out on a particular day. The document records instructions for 
disposal of the cremated remains, the date of collection of the remains, the name 
of the person collecting the remains and their relationship to the deceased. 
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In 1980 31 cremations were recorded. 2 were stillborn babies and 29 were 
babies aged between 50 minutes and 13 months. AH 31 were recorded as 
"Interred in Garden of Rest." 

In 1986, a total of 19 cremations of infants were recorded. One was a cremation 
of twins, so there were 20 babies in total. The age of the infants ranged from 6 
hours to 10 months. 14 cases were recorded as "interred in Garden of Rest", 6 
cases were recorded as "retained". None were recorded as "no remains". The 
Crematorium Ledger (see below) was not available for 1986 to check if the 
remains described as "retained" had actually been collected. 

fear' 

In 1989, 18 infant cremations were recorded. The age range was 6 stillborn 
babies and 12 infants aged between 1 hour and 3 months. Of these, 10 cases 
were recorded as "interred in Garden of Rest" and 8 cases were recorded as 
"retained". None were recorded as "no remains". The Crematorium Ledger (see 
below) was not available for 1989 to verify that the ashes had physically been 
collected but one of the individual cases in the Investigation was from 1989 and 
the parents confirmed they did collect the ashes. 

In 1995 there were cremations of 10 stillborn babies and 5 infants with an age 
range of 3 hours to 11 months. All were recorded as "interred in Garden of Rest". 
No cases were recorded as "retained" although we know that in one case in the 
Investigation, ashes were in fact returned to the family. The Register is incorrect 
in that case. No cases were recorded as "no remains". 

In 1998 there were 6 cremations recorded, all of stillborn babies: All were 
recorded as "interred in Garden of Rest". None were recorded as "no remains." 
Throughout this period parents were informed by hospital staff or Funeral 
Directors that there would be no remains after cremation. The Investigation 
interviewed administrative staff at the crematorium and asked why the Register 
would state "Interred in Garden of Rest" if the parents had been told there would 
be no remains. 

In response, Anne Grannum, Superintendant at the crematorium from December 
1996 to May 2011 said: 

"It was normal practice to enter 'interred in Garden of Rest' in the Cremation 
Register as there may have been metals. It does not necessarily mean there were 
remains." 

Aileen Stirling, Senior Support Assistant from 2005 to present told the 
Investigation: 

7 do not know why the cremation records that precede BACAS state that babies' 
remains are Interred in the Garden of Remembrance when families have been 
informed that there will be no remains after cremation but it may be that this was 
purely for administrative reasons, with the person typing up the cremation records 
simply trying to fit into the options outlined on the back of the cremation 

162 



application form i.e. 'collection', 'interment within Garden or Remembrance' or 
'retain for 28 days awaiting further instruction. 

It may be that there are no remains, even in cases where the record states that 
ashes were interred in the Garden of Remembrance. This is entirely speculation on 
my partM 

Ms. Stirling also confirmed that the information for the Register was taken from 
the Form A and the Cremation card: 

"Options for disposal of remains on the back of Cremation Application forms (Form 
A) were 'collection'interment within Garden or Remembrance' or 'retain for 28 
days awaiting further instruction'. I had been informed by the Crematorium Officer, 
Anne Grannum, that there were no remains left after cremation for NVF, Stillborn 
and young babies. Instructions regarding ashes on Cremation Application forms 
from the Funeral Director relating to such babies would be left blank or marked 
with 'no remains' (I do not recall which of the two, or whether it varied from form 
to form). 

The Cremation Card for babies (if there was one) would have indicated that there 
would be 'no remains'from cremation, as this is the information that would have 
been inputted into BACAS in the first instance, at the instruction of the 
Crematorium Officer, Anne Grannum. I was never asked to change records or to 
inform families/Funeral Directors that baby remains had been recovered from a 
cremation and was not aware of there ever being remains from a baby cremation 
during the time that Anne Grannum was my Line Manager. Nor am I aware of any 
discussions between George Bell and any other members of staff regarding 
cremated remains from babies." 

George Bell, Bereavement and Public Health Manager from May 1981 to March 
2011 was asked why the disposal "no remains" did not appear in the Register 
before the introduction of the BACAS system. He told the Investigation: 

"In the Register there were two options for recording - 'retained' or 'interred in 
Garden of Remembrance." 

On 9 December 2013 he added: 

"There were many management issues to be attended to when I started working at 
Mortonhall especially with the Cemetery section. Staff entering information would 
follow the established custom and practices that were in place for years before my 
appointment" 

Further, he explained: 

"A local City of Edinburgh Council contractor was used to print the Register. There 
is a template for the Register annexed to the Cremation (Scotland) Regulations 
1935." 
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The Investigation checked the Regulations and found that the template does 
describe what information is to be recorded on the Register but does not provide 
either a finite list of options or any options at all from which to select the 
disposal method. It would therefore have been a simple task of inserting the 
actual disposal if that information was in fact available from the cremation card 
as a record. 

As hospital records, the Form A or the Cremation Card were not a record of the 
outcome of the cremation, there was no written, formal source of information of 
which this Investigation has been made aware or discovered to allow the 
Register to be completed as a true and accurate record of the cremation process. 
As such, the Register cannot be relied on unless there is extraneous, independent 
evidence to support the accuracy of the entry. 

The Investigation found there were no incidents of babies or stillborn baby 
cremations recorded as "no remains" in the manual Register before the 
introduction of BACAS in June 2000. This is in stark contrast to the computerised 
Register from June 2000 - May 2011 when almost all disposal methods are 
recorded as "no remains" (see below). 

There is no reasonable explanation for not recording "no remains" in the manual 
Cremation Register if that was in fact the position. The Register could easily have 
been printed with all of these options, including "no remains." 

The phrase "Interred in the Garden of Rest" where it appears in the manual 
Register cannot be considered a reliable record about the actual outcome for the 
remains of these babies. I have not received any reasonable explanation from 
anyone interviewed during this Investigation to properly explain or mitigate this 
state of affairs. 

From June 2000 - BACAS 

BACAS is the name of the computer system used at Mortonhall. It stands for 
Burial and Cremation Administration System and is a product of Clear Skies 
Software. The system was installed at Mortonhall in June 2000 and replaced the 
manual Cremation Register referred to above. Crematorium staff enter 
information from the Form A onto this system. 

The BACAS computer system was installed and came into operation in June 
2000. As there was no change of cremation equipment at that time, there was no 
immediate explanation for a change in the likelihood of recovery of ashes. The 
disposal section of the Register recording the cremation of babies, however, 
changed immediately from almost all "interred in Garden of Rest" to almost all 
"no remains." 

Current and former staff members at the crematorium were interviewed to try to 
understand this change. The Investigation looked at the BACAS system to see if 
there was a default position of "no remains" and we examined the legislation 
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before the BACAS system was introduced to determine if there was a list of 
terminology that had to be used in the cremation (Form G). Neither of these is 
the case and so neither provides an explanation. 

Options on BACAS for recording disposal 

The Investigation was given access to the BACAS system at Mortonhall 
Crematorium in order to fully understand the process for members of staff 
entering information. The options for disposal available in the BACAS system 
are; 

• Sent Away 
• No remains 
• Collected 
• Retained 
• Interred by staff 
• Interred by appointment 
• Interred in an agreed location 
• Interred in a location by appointment 

These details are entered into the BACAS system BEFORE the cremation takes 
place and yet are printed in the past tense as if they state an outcome and not an 
intention, thus repeating the problem encountered with the Cremation cards in 
the context of the previous manual system. This information is then transferred 
to a printed label for the green or pink card (see above). The information on the 
card is therefore also misleading as it does not represent a record of the 
cremation but a presumption inserted before the cremation took place. 

BACAS User Guide instructions on recording disposal 

The Investigation studied the guidance from the manufacturer made available to 
staff using the BACAS system. 

The User Manual for the BACAS system states: 

"Select; if known, from the Disposal Type selection, how the remains are to be 
disposed of 

For example, the family may select strewn in an agreed location, but aren't really 
sure yet as they may wish to change their mind, or there may be a family dispute. 

The choice can be highlighted and notes can be made in the Temporary Disposal 
Remarks. When for example the family listed above is sure of the disposal 
instructions, then click on the Green button, highlight the Location and Sub 
Location. Then press Select, Save and Exit. 
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Note: when the remains are disposed of, you will need to come back to the 
appointment and select the Complete button and enter the disposal date, Save and 
Exit" 

The Investigation found that there are records for cremations of babies where 
the disposal type recorded on BACAS states "collected". On cross-referencing, 
however, with the Crematorium Ledger (see below) it was found that these 
ashes had not been collected. It would appear then that the second step recorded 
in the User Manual - Note: when the remains are disposed of, you will need to come 
back to the appointment and select the Complete button and enter the disposal 
date, Save and Exit - was not always completed. 

Backdating of BACAS 

The Investigation was informed by Jamie Reece that a decision was taken by 
Anne Grannum to enter pre-2000 manual records into the BACAS system when 
time allowed as this would make the task of searching for records simpler in 
future. However, this has led to discrepancies in records relating to the same 
baby as the manual records disposal method was usually "interred in Garden of 
Rest" and the BACAS disposal method was usually "no remains". 

Rather than entering onto BACAS the exact same information as the original 
record, in some cases the disposal method in the record created retrospectively 
in BACAS states "no remains". The parents of these babies are now faced with 
two sets of records which state different outcomes and no way of knowing if in 
fact remains were recovered after cremation or not. 

One of the parents told the Investigation: 

"The Council's investigation team came out to see me at my house and told me 
there were no remains. I said how can that be if I have a copy of the Register and it 
says interred?" 

Crematorium Ledger - the release of cremated remains 

The Crematorium Ledger is a typed list of all the cremations which were carried 
out on a particular day. The document records instructions for disposal of the 
cremated remains, the date of collections of the remains, the name of the person 
collecting the remains, and their relationship to the deceased. 

When a Funeral Director or family member comes to the Crematorium at 
Mortonhall to collect ashes they must sign for the collection on this list 

The Investigation asked forensic accountants from Ernst & Young to crosscheck 
cases recorded as "collected" or "retained" with these lists where available. This 
was to ascertain whether cases recorded as "collected" had actually been 
physically collected by the Funeral Director or a family member. 
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Between 1 January 2011 and 31 January 2013, cremations were recorded of 15 
stillborn babies, 7 infants and 429 non-viable foetuses. Of these 451 cremations, 
27 cases were recorded as "retained" or "collected". Of these, 17 were "signed 
for" on the Crematorium Ledger. Six do not appear on the relevant list for that 
day and in two cases the list was not available to check. In 2 cases the Ledger has 
been altered manually to read "no remains after cremation." 

The Investigation asked Council managers to look into 4 cases in 2011 where the 
Register stated that the disposal outcome was "collected" but the collection was 
not confirmed by signature on the Crematorium Ledger. The Council's response 
was that "collected" had been the intention and recorded before the cremation 
took place, but as they had not been on the list to be signed out, they concluded 
there had in fact been no remains. 

This reinforces the inference that staff members did not go back in to the BACAS 
system to record the actual disposal before printing off the Crematorium Ledger. 

The position for non-viable foetuses 

There )s no provision in the Cremation [Scotland) Regulations 1935 for non-
viable foetuses as defined below. In the context of record keeping this is a 
determining factor. 

Until 1 October 1992 a stillborn child was defined as "a child which has issued 
forth from its mother after the 28th week of pregnancy and which did not at any 
time after being completely expelled from its mother breathe or show any other 
signs of life."98 The period of gestation was reduced to 24 weeks by Section 1(2] 
of the Still-Birth (Definition) Act 1992 effective from 1 October 1992. 

A non-viable foetus is defined prior to 1 October 1992 as a baby "stillborn" at up 
to 27 weeks and 6 days gestation, and since 1 October 1992 as a baby "stillborn" 
at up to 23 days weeks and 6 days gestation. 

Disposal prior to 1993 

Consultant Perinatal Pathologist Dr. Margaret Evans told the Investigation that 
practice varied between hospitals. 

'!According to our records (1993 Mortuary Register], this was the time maternity 
hospitals in Edinburgh started using Mortonhallfor cremating non-viable foetuses 
(2nd trimester) but foetuses from Forth Park Maternity Hospital, St John's. Border's 
General which were sent to the Royal Hospital for Sick Children for Post Mortem 
still went to the City Hospital for witnessed cremation which meant booking a time 

98 Section 56 of the Registration of Births, Deaths and Marriages (Scotland) Act 
1965 
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at the City Hospital's incinerator and the foetuses were cremated at the same time 
with no other clinical material added at the time of the incineration. This practice 
continued until other maternity hospitals in other Health Boards followed the 
national policy on cremating foetus at Crematoriums or arranging burials". 

Non-statutory Cremation Register held at Mortonhall 

A non-statutory Register of Non-Viable Foetus (Cremations) was kept by 
Mortonhall Crematorium from 1993 to 2000 when BACAS was introduced." This 
handwritten Register states the date of cremation, baby's name, Applicant from 
Form A, date of death and Funeral Director. This non-statutoiy Register does not 
have a column for recording disposal of any remains after cremation. 

From January 1996 an additional column is added to the Register for the 
recording of a number. Anne Grannum, Superintendent at Mortonhall from 
December 1996 to May 2011, explained in a letter dated 20 December 2013 that 
a cremation of a non-viable foetus was given a number if there was a funeral 
service booked by a Funeral Director with a day and time in the Chapel, with or 
without family present. These babies had a Form A and a letter from the hospital 
stating the baby was a non-viable foetus. 

Entries in the Register from January 1996 without a number assigned came to 
Mortonhall from the Pathology Department of the Royal Hospital for Sick 
Children with a letter giving only the baby's name, date of death and 
confirmation that it was a non-viable foetus. 

Prior to 28th July 2000, the Investigation was told that all cremations at 
Mortonhall were carried out individually. All babies in this Register are therefore 
believed to have been cremated individually. There is, however, no record kept 
of disposal of any remains. The Investigation was told about the existence of this 
Register by Anne Grannum and George Bell. It had not been made available to the 
Council's own Investigation Team or PwC and it is unclear where it had been 
held during the early part of this Investigation. 

Fifteen entries have been identified by this Investigation and confirmed to 
parents who had previously been told by the Council that no records had been 
found for their baby. While the Register does not provide information on 
recovery or otherwise of remains it does confirm that cremation took place at 
Mortonhall. 

Cremation Register for non-viable foetuses on BACAS system 

From June 2000 a separate Register is kept on the computer system for non
viable foetuses. From this point in time, all cremations of non-viable foetuses are 

99 There is one entry from 1988, one from 1991 and one from 1992. The Register 
proper then starts in January 1993. 
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allocated a number. The BACAS system does include information about the 
disposal method as described above but as with the statutory records no reliance 
can be placed on these records so far as they relate to the outcome of the 
cremation process. . 

Communal Cremations 

In 2000, Mortonhall started to accept communal cremations from hospitals 
following a relaxation of its position on this proposition by the FBCA. The FBCA 
wrote to its members in August 2001 stating that while its preferred option 
remained that all foetuses be cremated individually, it recognised that numbers 
were growing to a level in some cremation authorities that made this 
unattainable. 

The numbers were growing since hospitals changed their disposal methods and 
stopped on-site incineration. The FBCA relaxed its position to allow communal 
cremation with parental consent. Communal cremation means that adult sized 
coffins are sent to Mortonhall Crematorium, each containing a number of 
"individually wrapped foetuses". The hospital assigns an identification number 
to each foetus and sends a list of these to the crematorium along with the coffin. 
Cremation takes place during the day as for an adult cremation and the 
Investigation was told that the remains are interred together in the Garden of 
Rest. Communal cremations are allocated one NVF cremation number with all 
the names and/or numbers assigned to the one cremation number on BACAS. 

Crematorium Ledger 

The Investigation found no entries on the Crematorium Ledger for non-viable 
foetuses prior to September 2011. This is consistent with the view that there 
would have been no remains for parents to collect before then. 

/ 

Conclusions 

The Investigation found records for twenty-six cases for whom the City of 
Edinburgh Council had been unable to find any. 

In twenty-five cases we found that the baby had not been cremated at 
Mortonhall, but had been cremated elsewhere or buried. Six cases were babies 
who died before Mortonhall opened. Three families did not provide enough 
information for searches to be completed. Two cases were withdrawn by 
parents. 

In fourteen cases the Investigation was unable to find any records at all. Of those, 
five are known not to have been non-viable foetuses at the time of delivery and 
the gestation period of the other nine is unclear. 
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The records found for the remaining 202 cases are described in detail in Section 
Five of this Report. 
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Section Six: 
Conclusions and Recommendations 

This extensive and complex Investigation commenced at the end of April 2013. 
The number of cases referred to the Investigation has grown considerably from 
130 babies at its commencement to 253 babies at its conclusion. I am immensely 
grateful to a small team who have provided outstanding support to me in this 
harrowing and difficult Investigation, namely Claire Soper, Claire Duchart and 
Sean Griffin, on secondment from the Council, and to the lawyers Professor Peter 
Lyons and John Watt who provided invaluable assistance in interviewing 
witnesses and next of kin. 

The main concern of parents involved in this Investigation is this; that having 
been told before or following the cremation of their baby or babies that there 
would be or were no ashes, there had in fact been ashes which had been interred 
or scattered at a part of Mortonhall Crematorium. They wished to know, so far as 
possible, what in fact happened at Mortonhall even if any remains of their baby 
could not now be located. 

The findings of this Investigation are very much more complex and less certain 
for many parents than this original expression of concern by parents anticipates. 
For many the pain of their recently renewed grief and uncertainty will be 
compounded by the conclusions of this Report. 

Following consideration of many hundreds of documents, 162 witness 
interviews, meetings with expert consultants and attendance at several 
crematoria in the United Kingdom the following conclusions and 
recommendations are made to the City of Edinburgh Council: 

OVERVIEW 

The extent to which practices in the cremation of foetuses, stillborn and neonatal 
babies at the Mortonhall Crematoria have failed to reflect the changes over the 
years in social attitudes and the corresponding need for greater care, sensitivity 
and transparency is partly a product of an inward-looking and isolated 
managerial approach at the operational level. That situation was allowed to 
persist because of an absence of meaningful supervision or leadership from 
senior management on this matter. 

Staff employed there for many years largely adopted practices and beliefs 
formed and fixed over several decades. They worked for many years under the 
direction and supervision of the same Superintendent who also preserved such 
opinions. She was a manager with a lively concern for efficiency and cleanliness 
but an apparent aversion to change. The Bereavement Services Manager did little 
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to add value to the quality of the processes for these foetal, stillborn and 
neonatal baby cremations and acquiesced in procedures, working practices and 
record keeping that were known to be unreliable. 

The Superintendent was, in turn, also influenced greatly by the received wisdom 
from her own supervisors over many years and she followed the general advice 
proffered by the Federation of Burial and Cremation Authorities (FBCA) in its 
publications, namely, that there may be no be ashes when foetuses, stillborn or 
neonatal babies were cremated. Her own, apparent, belief was even firmer than 
this. 

Over many years the local team of operators at Mortonhall was left to get on with 
things by the various senior management layers in the Council, with little 
evidence of any proactive, innovative or interventionist behaviours. The 
apparent belief at Mortonhall that the bones of foetuses and even stillborn and 
neonatal babies could not survive the cremation process continued, despite the 
exposure of the Superintendent and other staff to evidence and information to 
the contrary. 

There was, additionally, a longstanding and wholesale failure to comply with the 
local authority's duty to keep accurate records of the cremation of stillborn and 
neonatal babies. 

An absence of any evidence of proactive and challenging leadership or 
meaningful supervision of the crematorium from any level of senior 
management over many years allowed the impression to form for these 
managers and others of a very well run crematorium under the experienced and 
expert management of the Bereavement Services Manager. 

The Crematorium was considered by the senior managers and the Council as a 
model of excellence in the context of the wider range of Council activities. The 
reality was very different so far as it related to the cremation of foetuses, 
stillborn and neonatal babies. 

1 

The evidence in this Investigation discloses a comprehensive and long-term 
failure to provide an acceptable service to some of society's most vulnerable next 
of kin. 

It is recommended that the City of Edinburgh Council review the manner in 
which the Crematorium is managed in the future, ensuring greater 
understanding by senior managers of the processes and procedures at the 
operational level and significantly greater engagement in improving 
training and best practice. 

There should also be robust systems of audit and inspection to ensure safe 
working practices that achieve best practice in providing quality of service 
to next of kin. Such audits should be part of a system for ensuring greater 
accountability and transparency in determining whether the Crematorium 
is fulfilling its statutory obligations. 
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Most importantly, senior management must lead and support the 
Crematorium in continuing a change of culture and attitude towards the 
quality of service to next of kin in this sensitive aspect of cremation 
practice; a change started by just one junior member of staff who was 
prepared to challenge what had become the norm. 

1. THE ROSENDALE REPORT 

The remit for this Investigation asked me to review the recommendations of an 
initial fact-finding investigation by a senior officer of the Council, Mike 
Rosendale. Mr. Rosendale's investigation started on the 10 December 2012 and 
was reported on the 11 January 2013. His initial findings were presented to the 
Transport and Environment Committee of the Council on 15 January 2013 and 
are at Annex A to this Report. 

Given the very short timescale of the initial investigation and his recognition of 
the need for an independent person to carry out a fuller investigation, I consider 
the Rosendale Report contains useful information. Mr. Rosendale's limited 
investigation assisted my own enquiries and his report makes important 
recommendations with which I concur. 

The original examination of Records commissioned by Mr. Rosendale was, 
however, of more limited value given the large number of additional records 
made available or recovered from the Council as this Investigation proceeded. 
The discovery that the law does not permit the formal registration of non-viable 
foetuses in the statutory Register of Cremations also explained the absence of 
statutory records for non-viable foetuses. 

Accordingly, a Forensic Accountant was engaged by the Investigation to assist 
examination of both the records made available at the start of the enquiry and 
those records subsequently discovered through this Investigation. 

2. THE PROCESS OF CREMATION 

The successful recovery of ashes from infant and foetal cremations depends on 
whether conditions in a cremator can be modified to enable such an outcome 
and the methods of recovery refined to achieve the gentle treatment of the 
resulting ashes. 

There is clear evidence of different, ad hoc, modifications of working practices 
that permit the consistent recovery of remains following cremation of foetuses as 
young as 17 weeks gestation in adult cremators. There are also other examples 
of specially designed foetal or infant cremators that allow the successful 
recovery of cremated remains. 
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It is recommended that the City of Edinburgh Council asks the Scottish 
Government to instruct comprehensive national research to ascertain the 
most effective, practical and safest practices for the future that will provide 
greater assurance to next of kin that the ashes of their child will be 
recovered. 

The cremation of non-viable foetuses should also be regulated by 
legislation and any new financial obligations of crematoria recognized in 
the financial memorandum to the legislation. 

3. CHANGES IN CREMATION EQUIPMENT 

Ideally, the cremation process should destroy combustible organic components 
of the body and retain inorganic parts. The usual conditions for cremation of 
adults are not suitable for infant cremations, and it is a matter of establishing 
whether there can be suitable conditions created, having regard to all the factors 
which affect the outcome. The essential characteristic of infant cremation must 
be a gentle process. 

There has been little development attention paid by the industry to how full-size 
cremators operate with infant cremations and, if there are to be consistent 
successful infant cremations, (i.e. with recoverable remains), changes are 
necessary. 

The introduction of solid hearth cremators in the early 1990s assists the 
recovery of more adult remains but the higher temperatures created in the 
primary chamber with these cremators, along with robust air jets to accelerate 
combustion, make unsuitable conditions for the optimum recovery of delicate 
foetal or infant cremated remains. 

The reintroduction in 2011 at Mortonhall of the use of a metal tray to contain 
infant ashes during the overnight cremation in adult, double-ended cremators 
has resulted in the consistent recovery of remains in all but two cases there. 
These cremations are carried out at the end of the working day when the 
cremator has been switched off and the coffin is left in the residual heat of the 
cremator overnight. . 

Such a procedure is, however, contrary to the terms of the permit authorising 
cremation at Mortonhall. The condition of the remains cannot be monitored if 
the process is not being observed carefully as at Seafield and Warriston 
Crematoria. 

During the Investigation it was also evident that the quality of the remains 
recovered using this process was not as good as the remains recovered at 
Seafield and Warriston. 
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The work done over many years at Seafield Crematorium in Edinburgh 
demonstrates that it is practicable to modify cremation conditions sufficiently to 
achieve retrievable remains in single-ended adult cremators during the working 
day. Dr. Chamberlain, the expert combustion engineer, suggests that for such 
procedures to become accepted throughout the industry, they must be 
established on a number of cremator types and cremation authorities and be 
acceptable to cremation authorities. 

Foetal remains cremators have also been introduced in England since the 1990s 
when hospitals started sending non-viable foetuses for cremation rather than 
disposing of the foetuses as clinical waste. There are currently none in .use in 
Scotland. 

The Investigation found mixed views from cremation industry professionals on 
the subject of infant cremators. Those few crematoria still using them were very 
pleased with the results. Other crematoria are consistently returning remains to 
parents using a tray and an adult cremator and considered they did not need an 
infant cremator. 

The very small size of the door opening of the foetal remains cremator precludes 
crematoria from using the infant cremator for many stillborn or neonatal babies. 
For some crematoria the purchase and use of an infant cremator was not 
considered by them to be commercially viable. 

The nature and type of equipment in use at the Crematorium can have some 
influence on the degree of success in achieving remains but as the expert Dr. 
Chamberlain explains in his report, the degree of care and attention paid to the 
process is what marks out those who are consistently successful in recovering 
ashes from those who are not Whether by use of a foetal cremator or modified 
practices in an adult cremator, or a combination of both, there is a need for 
detailed, authoritative professional guidance on how best to maximise the 
recovery of ashes from the cremation of babies. 

It is recommended that the Scottish Government should commission 
research to identify best practice in achieving remains in the cremation of 
foetuses, stillborn babies and neonatal babies. This research should also 
examine the most effective equipment. Dr. Chamberlain suggests a new 
methodology could be readily developed that may be more cost effective 
for some crematoria. 

Unless a crematorium can demonstrate their competence in achieving 
remains and show consistent evidence of the sensitive treatment of next of 
kin in such cases it is recommended they should not be permitted to 
continue the cremation of these babies. 

Until such time, it may be that centres of excellence in this most difficult 
and sensitive final act of care should be identified to parents and the 
funding for such cremations withdrawn from those crematoria that do not 
provide an adequate service to next of kin. 
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4. IDENTIFICATION OF REMAINS FOLLOWING CREMATION 

Once complete combustion of the organic component of the bone has occurred, 
the amount of DNA present is much reduced if not lost completely. Standard DNA 
analysis techniques (for example, STR analysis of nuclear or mitochondrial DNA 
analysis) used to obtain DNA profiles from unburnt or charred remains have had 
very limited success when applied to calcined bone. Therefore positive 
identification of the deceased following complete cremation is generally not 
possible. 

5. THE LAW 

The legal framework governing the cremation of foetuses and infants in Scotland 
is peppered with gaps, ambiguity and uncertainty. The effect of a number of 
provisions in law were and continue to be unknown or uncertain to those 
professionals providing a service to the next of kin whose babies are to be 
cremated at Mortonhall Crematorium. 

THE APPLICATION FOR CREMATION 

The Cremation (Scotland) Regulations 1935 regulate the provision of crematoria 
in Scotland. These Regulations have been amended on a number of occasions. 

An Application for Cremation must be made in writing (reg. 7). The application 
must be made by an executor, or the nearest relative of the deceased unless a 
satisfactory reason is given as to why it is made by someone else (reg. 7(2)). The 
cremation of the body of any neonatal infant (a baby who has lived and died 
within 28 days of birth) would require to comply with these provisions. 

Although the Regulations suggest that Applications for Cremations will usually 
be made by the executor, or the nearest relative, of the deceased, in practice the 
application is often by made by another person, such as the Funeral Director or a 
person from the hospital involved in the care of the deceased. Such applications 
by Funeral Directors or hospitals are routinely accepted at Mortonhall and 
elsewhere. 

I 

Interviews conducted during this Investigation with Funeral Directors and 
parents and examination of the completed application forms for many of the 
cases makes it clear that important aspects of the legal significance of this form 
have not been appreciated by anyone. 

The results over the many years during which this practice of third party 
completion of the form at Mortonhall took place has meant that many parents 
had no idea such a form was being completed by the Funeral Director nor what 
the legal consequences were for them of agreeing that the hospital would 
arrange the cremation. 
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In cases where the parents had signed the form many were also unaware of how 
the Funeral Director had completed the second non-statutory page of the form 
about the disposal of any ashes. For many others, the subject of ashes had not 
been raised with them by the Funeral Director. 

It would appear to be implicit in Regulation 17 that the Crematorium ought to 
ask the person making the application whether they would wish to be given the 
ashes. Since applications were often made by the Funeral Director or a hospital 
by professionals who understood that there would be no ashes following 
cremation at Mortonhall, the subject of ashes was often not raised with parents 
and the section on the appropriate disposal of ashes was simply left blank. 
Mortonhall staff accepted these forms with the section on disposal left blank. 

If the person who applied for the cremation (Applicant) does not state in the 
form what the disposal should be. Regulation 17 has the effect that, even if the 
Applicant does not wish to be given the ashes, their wishes regarding the method 
of disposal must nevertheless be sought and respected. 

Regulation 17 continues that "in the absence of any such arrangement they shall 
be decently interred in a burial ground or in land adjoining the crematorium 
reserved for the burial of ashes or shall be scattered thereon". This means that it 
is only in circumstances where the person who applied for the cremation (i) does 
not wish to be given the ashes, and (iij does not come to an arrangement with 
the crematorium about the means of disposal, that the crematorium is entitled to 
decide how to dispose of the ashes. 

The Regulation also stipulates that the options available are that the ashes "be 
decently interred... or shall be scattered." 

If the Application for Cremation has been made by a Funeral Director or a 
hospital, the person whose wishes should be sought and respected in law in 
relation to the disposal of the ashes is not a relative of the deceased, but rather 
the Funeral Director or hospital. Such a situation in law, had it been understood 
by the professionals, could in many cases deprive parents of any opportunity 
either to receive the ashes or to decide how they are to be treated. As the 
relatives had not applied for the cremation, they would have no statutory 
entitlement to choose the means of disposal. This position in law was clearly not 
explained to parents nor understood by the professionals. 

( 

It is recommended that the City of Edinburgh Council take urgent steps to 
revise the Application form for cremation to make it absolutely clear to all 
what the consequences of an application by another for their baby's 
cremation may imply. 

The Form should be simplified and a bold explanation about the prospects 
of recovering ashes at Mortonhall should also be printed on the front page 
of the form until such time as equipment, training and working practices 
are improved. 
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It is also recommended that anyone guiding the parents through the 
application process should be fully trained on the subject and capable of 
providing accurate and understandable verbal and written advice. 

A clear and well understood protocol about the responsibilities of each of 
the professionals for guiding grieving parents through this process should 
underpin the training on this important advice. This protocol should be 
developed as a matter of urgency and approved by all agencies involved in 
dealing with parents in this last act of care. 

It is recommended that the City of Edinburgh Council make 
representations to the Scottish Government to review and clarify the 
Regulations to ensure that parents cannot be deprived of their legal rights 
through the obscurity of the drafting of the regulations and/or a lack of 
understanding by the professionals. I have made Lord Bonomy and the 
Infant Cremation Commission aware of these issues. 

It is also recommended that the City of Edinburgh Council make 
representations to the Scottish Government to consider making the section 
of the Form A which relates to the instructions for the disposal of ashes a 
statutory part of the Form. 

In England and Wales, regulation 30 makes similar provision regarding the 
disposal of ashes. One difference in England and Wales is that the regulation 
states that the ashes must be given to the person who applied for the cremation 
"or a person nominated for that purpose by the Applicant". Although this would 
allow a Funeral Director to state that the ashes are to be given to the relatives of 
the deceased, it would not completely address the difficulties outlined above. 

STILLBORN BABIES 

Regulation 16 of the 1935 Regulations makes specific provision for the 
cremation of the remains of a stillborn child. 

The Regulations do not expressly state that a formal application is to be made to 
the crematorium for the cremation of the remains of a stillborn child. Regulation 
16 makes no mention of an application and the forms set out in the Schedule to 
the Regulations do not include a specific form of application for the cremation of 
the remains of a stillborn child. An application might be made using the Form A, 
however the wording of that form is not ideally suited for use in the case of a 
stillborn child. 

This situation might be contrasted with the position in England and Wales where 
the 2008 Regulations make specific provision for an application to be made and 
include an "Application for Cremation of stillborn baby" amongst the statutory 
forms. 
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The term "stillborn" is not defined in the 1935 Regulations. However, it is 
defined in the Registration of Births, Deaths and Marriages (Scotland] Act 1965. 
The definition in the 1965 Act would probably apply to the 1935 Regulations. 
For the avoidance of doubt, it would be more satisfactory if the term was defined 
in the Cremation Regulations and provision made for a form to be made available 
that deals with the specific circumstances of stillbirth. 

Any ashes obtained following the cremation of the body of a stillborn child would 
fall to be treated in accordance with regulation 17 of the 1935 Regulations. 

It is recommended that the City of Edinburgh Council make 
representations to the Scottish Government for legislative clarification of 
the position of stillborn babies to be made as soon as possible. This matter 
has been drawn to the attention of Lord Bonomy. 

Similarly, the Cremation (Scotland) Amendment Regulations 2003 
amended the 1935 Regulations to make provision for the cremation of 
body parts (reg. 15A). The term "body parts" is defined as meaning "any 
organs and tissue removed from a deceased person during the course of a 
post-mortem examination". 

This definition does not seem to include tissue removed from the body of a 
stillborn child. In England and Wales, the 2008 Regulations define "body 
parts" as meaning "material which consists of, or includes, human cells 
from ... (b) a stillborn child". Consideration should be given to amending 
the definition in the Scottish Regulations (and regulation 15A) along these 
lines. 

These observations have also been passed to Lord Bonomy's Commission 
for consideration of legislative amendment 

FOETAL REMAINS (NON VIABLE FOETUSES) 

The category of foetal remains includes all foetuses following cases of pregnancy 
loss before 24 weeks gestation. 

The disposal of foetal remains is not dealt with in any Act of Parliament or 
Regulations. If the pregnancy has not progressed to 24 weeks gestation, the 
1935 Regulations have no application. Similarly, the 2008 Regulations in 
England and Wales make no provision for foetal remains. -

Because there is no applicable Act of Parliament or Regulations, the disposal of 
foetal remains has been dealt with according to policies and codes of practice 
issued by various bodies. 

In September 2009, the Human Tissue Authority ("HTA") published guidance on 
disposal of human tissue after pregnancy loss in a Code of Practice. However, 
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that Code of Practice is of limited application in Scotland. The disposal of foetal 
remains in Scotland would not usually be covered by the Code of Practice. 

Given the confusion demonstrated by the evidence obtained during this 
Investigation, there is a clear need to make appropriate and specific 
legislative provision for the cremation of non-viable foetuses. Likewise, 
statutory forms should be modified to take into account the special 
circumstances of the cremation of non-viable foetuses and stillborn babies. 

6. DISPOSAL OF CREMATED REMAINS 

Regulation 17 provides that: 

"In the absence of any such arrangement they shall be decently interred in a burial 
ground or in land adjoining the crematorium reserved for the burial of ashes or 
shall be scattered thereon." 

The burial of any ashes from the cremation of a stillborn or infant baby in the 
land adjacent to the Garden of Remembrance at Mortonhall (shown at Annex I of 
this Report) would not fulfill this obligation. 

It is recommended that immediate steps are taken, in consultation with the 
next of kin of babies cremated at Mortonhall and where ashes were not 
returned to parents, to address the condition of this land and to ensure it 
conforms to the statutory requirements of decency. 

7. STATUTORY USE OF THE TERM "ASHES" 

The 1935 Regulations do not define the meaning of the term "ashes". Concern 
about the confusion created for those involved in the cremation of human 
remains was communicated to the Scottish Office in 1988 but no action was 
taken. Similarly, the issue was raised during the deliberations of the Scottish 
Burial and Cremation Review Group chaired by Sheriff Robert Brodie between 
2005 and 2007. 

The Review Group did not recommend legislative provision as it was considered 
that national guidance could deal adequately with the issue. Such guidance was 
issued to Health Boards in 2012 by the Chief Medical and Nursing Officers but 
the information about the availability of ashes following the cremation of non
viable foetuses contained in that document was not based on any scientific or 
clinical research. Instead, it repeated the misconceived belief within certain parts 
of the cremation profession that there are no ashes following the cremation of 
foetal remains because of the absence of formed bone. 
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8. NEONATAL INFANTS 

Cremation of neonatal infants [new born babies who die within 28 days of 
delivery] in Scotland is governed by regulation 17 of the 1935 Regulations. The 
term "ashes" is not defined in the Cremation Act 1902 Act or the 1935 
Regulations. The definition of the term does not appear to have been considered 
in any court case. 

There are two possible interpretations. The first ("the narrow interpretation") is 
that it concerns the remains of the body itself and does not extend to the remains 
of any associated item such as the coffin or any item cremated with the body. 
The second ("the broad interpretation") is that it encompasses all that remains 
following the cremation (other than items which could not, on any view, be 
regarded as "ashes" such as the remains of the coffin's metal fixtures) regardless 
of whether that substance is comprised of the remains of the body itself. 

1 agree with the broad interpretation of the term. The general purpose of the 
Regulations is to provide a practical scheme for the regulation of crematoria. 
The particular purpose of regulation 17 is to direct the disposition or interment 
of the "ashes" which follow "the burning of any human remains". An 
interpretation of "ashes" that implied that a distinction fell to be drawn between 
those parts of the residue which are derived from the body of the deceased and 
those which derive from the container would be divorced from reality and the 
symbolic function of ashes as a focal point for the grief of the bereaved. 

It follows that the word "ashes", as it is used in Regulation 17, should be 
interpreted as referring to the residue (other than things, such as metal coffin 
fixtures, which on no sensible view would fall to be regarded as "ashes") left after 
the cremation of the remains of a deceased person without seeking to distinguish 
between residue which derives from the remains of the deceased and residue 
which derives from the container or other things cremated with the body. 

The purely technical and physiological definition adopted by the FBCA was used 
by its members as a reason to ignore the profound needs of the bereaved for a 
focal point for their grief. No parent interviewed by me said they would only 
wish the ashes of their baby returned to them if it could be shown to contain only 
the bones of their child. What was important to parents was transparency and 
honesty. 

As Dr. Julie Roberts has stated in her report for this Investigation, in some cases 
only an expert would be able to identify the presence of tiny bones and even if 
those bones have been broken up in the raking process, there is still inorganic 
bone residue which will have survived the cremation process. 

Parents confirmed that even if there were no actual bones from the baby they 
would still have wished to be given the ashes from the coffin, baby blanket and 
toy that were close to the baby during the cremation and which formed part of 
the baby's last resting place. Recognition of this need is responded to by South 
West Middlesex Crematorium where a ceramic pebble is also placed with the 
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baby during the cremation in case no ashes are obtained. This pebble can be 
given to parents. 

It is recommended that the City of Edinburgh Council make strong 
representations to the Scottish Government to have the term "ashes" 
defined in legislation to remove any continuing confusion and that the 
broader interpretation should be preferred in the meantime. Lord 
Bonomy's Infant Cremation Commission will make further 
recommendations about this fundamental matter. 

9. STILLBORN CHILDREN 

There is serious doubt as to whether or not Regulation 17 applies to ashes that 
may be left after the cremation of the remains of a stillborn child. The question is 
whether or not a "stillborn child" is a "deceased person" for the purposes of 
Regulation 17; and the answer to this question is far from clear. 

However, on balance and having regard, in particular, to the provisions in 
regulation 18, a "stillborn child" probably does fall to be regarded as a 
"deceased person" for the purposes of Regulation 17. It would, though, be 
highly desirable that the Regulations should be amended to clarify this 
important and ambiguous point. 

10. NON-VIABLE FOETUSES 

There is no specific provision in the legislation for foetal remains nor for the 
ashes of foetal remains. If the pregnancy has not progressed to 24 weeks 
gestation, the provisions in the 1935 Regulations, including Regulation 17, have 
no application. There is therefore no requirement in law for any record to be 
kept of the cremation of non-viable foetuses nor for the return of ashes to the 
next of kin. 

It is recommended that the City of Edinburgh Council make strong 
representations to the Scottish Government to address this situation and to 
ensure proper, accountable and transparent regulation of the cremation of 
non-viable foetuses. 

11. ENVIRONMENTAL PROVISIONS 

The Mortonhall Permit 

In terms of the Pollution Prevention and Control (Scotland) Regulations 2000, 
The City of Edinburgh Council was, on 31 March 2006, granted a permit to 
operate a crematorium installation at Mortonhall Crematorium. The 
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Crematorium has been operating overnight cremations of foetuses and babies 
under the residual heat from the adult cremations and under conditions that are 
incompatible with the terms of the permit. 

Overnight Cremation 

During the course of the Investigation, the longstanding practice of cremating 
babies at Mortonhall at the end of the working day when the cremation 
equipment had been switched off was explained by staff there. The coffin 
containing the baby would be placed on the lip of the cremator at the door and 
allowed to cremate slowly overnight as the temperature slowly decreased with 
the air jets off, preventing the turbulence that takes place when the cremator is 
switched on. 

If there are any emissions released from the overnight cremation, there would be 
no monitoring of these emissions since the computer controlled monitoring 
equipment is switched off. 

Potential Breaches of the Permit Conditions 

If the overnight process is designed to maximise the opportunities to recover 
remains, it may bring with it potential breaches of the Permit. 

In light of these potential problems SEPA (Scottish Environmental Protection 
Agency) were contacted and interviewed about this particular issue. SEPA have 
responded as follows: 

"Any cremation of the remains of a foetus, stillborn or neonatal baby should, in 
accordance with Process Guidance Note 5/2 (12), take place in a small-scale 
cremator. Where this is not available, it is permissible under the permit to cremate 
the remains in a full size cremator if all the permit conditions are complied with. 

If any cremation of a foetus, stillborn child or neonatal baby takes place in 
Edinburgh overnight, the permit does not allow the secondary chamber or the 
monitoring equipment to be switched off as per the conditions of the permit It is 
necessary for the temperature in the secondary combustion chamber to be 
monitored to ensure it remains above 800/850 degrees. The crematorium would 
need to be manned to ensure the conditions of the permit are complied with. 

However, given the very small size of the remains of a foetus, stillborn or neonatal 
baby, and the subsequent negligible environmental impact; SEPA may consider 
varying the permit to allow the cremation of these remains to occur without some 
of the requirements for an adult cremation. For example, it may be possible to 
switch off the burners during the cremation to assist in achieving remains. Other 
requirements such as maintaining oxygen levels and continuous monitoring for 
certain parameters may also be discounted. However maintaining the temperature 
above 800/850 degrees in the secondary combustion chamber throughout the 
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cremation would still be required. Until such time as the permit is varied to include 
these revised derogations; all conditions should be complied with. If changes are 
sought to the permit, the operator should contact SEPA in the first instance." 

If the City of Edinburgh Council wishes to continue the practice of overnight 
cremation, steps must be taken to ensure compliance with the terms of its 
Permit or for the Permit to be modified by SEPA. 

12. HEALTH AND SAFETY AT WORK ISSUES 

As with environmental issues, what can be achieved safely in the Crematorium is • 
also regulated by law. For health and safety at work purposes, the operations at 
Mortonhall Crematorium are covered by the provisions of the Health and Safety 
at Work etc. Act 1974. Sections 2(1) and 2(2) deal with duties which employers 
have to their employees to ensure, so far as reasonably practicable, their health, 
safety and welfare at work. 

If staff are not properly trained, deployed and certain of their own personal 
safety in carrying out their duties there will be little to motivate them to carry 
out practices which seem objectively hazardous to any reasonable observer. 

The City of Edinburgh Council has clear, statutory obligations to its employees at 
Mortonhall Crematorium by virtue of the 1974 Act 

According to George Bell, the Bereavement Services Manager, a metal tray was 
used routinely at Mortonhall to contain infant coffins and remains during the 
cremation process until the early 1980s. Again according to George Bell, an 
operator was burned in the early 1980s while handling the tray and the practice 
was discontinued on his instructions because of his concern for staff safety. 
There are no records or other information as to when this happened or how. 

Other members of staff who commenced employment in the early 1990s 
recollect the tray being in use then and withdrawn by Mr. Bell for safety reasons. 
There is therefore some conflict in the evidence of the employees about when 
this procedure was halted. 

Whenever this happened, it would suggest that the system of work employed 
might have been unsafe. The Council, had it wished to continue use of the tray, 
would have an obligation to ensure, so far as reasonably practicable, that a safe 
system of work was in place to avoid the risk of injury to employees. That might 
have been achieved by ensuring that systems in place were fit for purpose and 
properly monitored or by putting different systems in place. 

There are no records to say whether a risk assessment was carried out at any 
stage about the safe handling of the tray or whether any efforts were made to 
find a safer working system that could achieve the same objective. 
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Mr. Bell has said that the use of the tray was discontinued after a risk assessment 
was carried out along with a health and safety officer from the Council. The 
cremation of babies and foetuses continued, without a tray, until it was 
reintroduced at some time after May 2011 on the instructions of the new 
Bereavement Services Manager, Charlie Holt. 

Since then ashes have been recovered in all but two cremations of babies. On 26 
September 2013, a general risk assessment on infant cremation using a tray was 
produced following communication of my concerns to the Management team 
there. During the Investigation a number of former and current members of staff 
expressed misgivings about the safety of the procedures then in place. A new 
safety protocol has now been produced. 

Given the very significant improvement in the prospects of achieving the 
recovery of ashes when a tray is deployed, the failure to investigate fully a safe 
alternative system of work at the time of its withdrawal, and ever since, is 
remarkable. The new safety protocol is straightforward and uncomplicated. 

A tray was being used safely at Seafield and elsewhere in the UK for many years. 
It is therefore also of concern that the abandonment of this method of recovering 
ashes was not accompanied by any active investigation to determine how 
Mortonhall Crematorium might be able to continue to provide ashes from 
foetuses and babies. 

The explanation may arise, in part, from the belief on the part of both Mrs. 
Grannum and Mr. Bell that there were no bones to be recovered from such 
cremations and as such any ashes were not proper remains. A more proactive 
focus on the quality of service to parents could have allowed ashes to be 
recovered safely for the benefit of next of kin. Instead, the parents of so many of 
these babies have been denied that opportunity at Mortonhall over many years. 

13. ARE THERE ASHES FOLLOWING THE CREMATION OF FOETUSES 
AND BABIES? 

There is overwhelming evidence that foetal bones do survive cremation, at least 
from 17 weeks gestation. 

It is recommended that the City of Edinburgh Council takes urgent steps to 
communicate the evidence obtained from this Investigation to the Scottish 
Government, to the NHS, the FBCA, ICCM, Funeral Directors' Associations and 
crematoria staff at Mortonhall. This information has also been passed to Lord 
Bonomy for its wider implications for the Infant Cremation Commission. 

Detailed study of this issue should have been carried out many years ago and 
instead there has been a somewhat casual reliance on received wisdom from 
those engaged in practice, a reliance also followed in good faith by the Scottish 
Government and many medical and midwifery practitioners. 
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Despite the very successful recovery of ashes from the cremated remains of 
foetuses, stillborn and neonatal infants at the crematoria at Seafield and 
Warriston over many years, there had been no approach by any other crematoria 
or professional organisation to test or learn from what was happening there. 
This is inexplicable. 

As far back as 2004 the Medical Referee at Hull Crematorium, Dr. James Dunlop, 
also published an article describing the modified process of cremation carried 
out at Hull Crematorium, a process very similar to that carried out at Seafield and 
Warriston Crematoria. He confirmed that bony cremated remains could be 
recovered if particular care was taken and certain modifications of practice 
introduced. 

There can be little doubt that there has been inertia over many years on the part 
of senior management at Mortonhall in their continuing failure to investigate 
why their close neighbours at Seafield and Warriston were claiming to be 
successful at recovering remains when MortonhalTs operational management 
claimed to be unable to provide a reliable service of recovery of ashes. 

Commercial sensitivities could have been readily overcome by a formal 
representation to FBCA or ICCM or by the intervention of more senior levels of 
management. Likewise, it is surprising that the professional organisations did 
not carry out a study of what was happening there to ensure continuous 
improvement and best practice elsewhere. 

The service provided for the cremation of babies at Seafield and Warriston is 
exemplary. The culture of care and attention in each of these crematoria is aimed 
at achieving the gentle and modified practice of cremation of babies. 

The practices there should be considered urgently by the City of Edinburgh 
Council and by all others involved in this most sensitive aspect of their duties. 

Most importantly, it is not simply the cremation process at Seafield that 
demonstrates best practice. The culture of utmost care and attention to the 
needs of parents is evident in all aspects of the service. Jane Darby, the 
Superintendent there, should be praised for the difficult and sensitive 
work she carries out with evident compassion and skill. 

It is recommended that the City of Edinburgh Council urge the FBCA, ICCM 
and other associations representing Crematoria or their staff to instigate 
an immediate review of policy and practice underpinned by a greater 
understanding than that survival of foetal bones depends on gestational 
age alone. As Dr Roberts concludes in her report, there are clearly more 
factors involved, the key factors being methods of both cremation and 
recovery of remains. 

Senior Management at the City of Edinburgh Council should also conduct an 
immediate review of the policies and practices affecting those foetuses and 
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infants to be cremated at Mortonhall. This review should ensure adequate 
training is now provided to all staff to allow a full understanding of these 
issues rather than relying on the informal system of received wisdom that 
has misinformed countless staff over many years. 

14. GOVERNMENT POLICY AND GUIDANCE 

It is recommended that the Scottish Government should make clear by 
legislative provision the obligations and rights relating to the burial and 
cremation of non-viable foetuses and stillborn babies. Such legislation is 
necessary to ensure that the misunderstandings and lack of adequate 
service to next of kin is not fostered by an absence of clarity in the law or of 
any law at all. Legislation should set out clearly the obligations of the 
professionals and make explicit definitions of terminology that are 
currently open to widespread confusion and uncertainty. 

Similarly, where Government guidance is given about the subject of ashes, 
the guidance should be informed by scientific or medical expert evidence 
or research. Such experience, with notable exceptions, has lacked evidence 
of motivation, innovation or a sustained determination to improve the 
quality of service to vulnerable next of kin in the provision of this sensitive, 
specialised but unprofitable area of crematorium business. 

It is recommended that the City of Edinburgh Council make strong 
representations for these changes to be made in order to assist the Council 
in the discharge of its duties and responsibilities. 

15. HEALTHBOARD GUIDANCE AND PRACTICE 

Those NHS Lothian employees who are, or will be, in the position of 
providing advice and guidance to parents on the last act of care should be 
fully trained and aware of the basis for their advice and the legal 
implications for next of kin of the advice they provide. 

There is an urgent need to develop clear and simplified policy and 
guidance based on better researched material for staff. Staff need to have 
the opportunity to be properly trained in dealing with the difficult 
circumstances of such a loss and of the limitations of parents' ability to 
make quick decisions when they may be in a state of profound shock and 
grief. 

The presentation of such guidance to parents needs to be set out in 
different formats to take into account the impact of the grief on their ability 
to absorb information given on one occasion. Most importantly, parents 
must be given the time and space to make their decision, a decision that 
was far from what they were expecting from life at that time and a decision 
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for mothers who may be in a state of physical pain, grief and exhaustion 
when asked to make such decisions. 

NHS Lothian are currently reviewing guidance for staff and parents and 
attempting to simplify and improve the way information is presented and 
conveyed to parents. 

Many fine policies are however produced but not implemented. As 
mentioned above, the introduction of mandatory training for midwives on 
this highly sensitive issue should be considered. The introduction of 
formal joint training with those other professionals dealing with these 
losses should also be used to enhance understanding of the processes and 
procedures, while improving knowledge of the other's obligations and 
constraints. 

These recommendations should be discussed and addressed by the City of 
Edinburgh Council with NHS Lothian and with those Funeral Directors 
providing the service to parents and to Mortonhall. The Infant Cremation 
Commission will consider the wider, national implications. 

16. PROFESSIONAL ORGANISATIONS 

The guidance, training, seminars and publications made by the Federation of 
Cremation Authorities (FBCA] and the Institute of Cemetery and Cremation 
Management [ICCM) have immense significance for professional development 
and improvement of the quality of service for the bereaved at Mortonhall and 
elsewhere. 

The differences in approach by each of these organisations to certain core issues 
has not helped the development of best practice in the sensitive, challenging but 
unprofitable service for the cremation of non-viable foetuses, stillborn and neo- -
natal babies. 

The absence over many years of any formal training modules by either 
organisation on best practice in the cremation of such babies is telling. Likewise, 
discussion among professionals in their publications is very sparse with just two 
articles made available to the Investigation. There was no evidence of any 
sponsored research or literature reviews on the matter. Instead, cremator 
operators relied on the received wisdom of their managers or peers 

There was evidence of some very professional and caring working practices in 
other crematoria, including at Seafield and Warriston in Edinburgh. 

It is recommended that the City of Edinburgh Council ask the FBCA and 
ICCM jointly to review and set up interim guidance on best practice in the 
cremation processes and working practices involved in the cremation of 
these babies and to establish formal and consistent training of staff in safe 
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and effective practices. These interim measures should be put in place until 
appropriate research has been completed to inform longer term practices 
and equipment needs. 

Given the evidence obtained during this Investigation about the lack of 
understanding of how the cremation process affects the remains of 
foetuses, stillborn and neonatal babies and concerns about the safety and 
lawfulness of the manner in which current guidance has been interpreted 
at Mortonhall, both the 1CCM and FBCA may now wish to develop specialist 
training programmes on the subject of infant cremation. This should be a 
compulsory component of training for all members of both professional 
organisations. 

17. COMMUNICATION 

It was clear from the information provided to the Investigation by NHS staff that 
many staff were not well informed about the basis of the advice they gave to 
parents and that much of that advice was simply gleaned from predecessors or 
colleagues. Even written guidance was inaccurate and misleading in some 
respects. NHS staff often had to provide advice under great pressure from other 
duties and some midwifery staff did not appreciate that there was written 
guidance for staff to the effect that parents should be given ample time to 
consider the options. 

Many parents relied wholly on the advice given by NHS staff and accepted in 
good faith the advice that there would be no ashes to be recovered from the 
cremation of their baby at Mortonhall. Where there had been contact between 
the parents and the Funeral Director about the Application for Cremation (Form 
A), parents received similar advice from the Funeral Director but usually only in . 
circumstances where the parent raised the issue. 

Funeral Directors, having been advised that there would be no ashes from 
Mortonhall very often failed to complete the section of the Form A dealing with 
the instructions for the desired means of disposing of any ashes following the 
cremation. This section was simply left blank. 

i 

No one appeared to appreciate nor advise parents of the legal implications of 
agreeing to the hospital taking over the arrangements for the funeral. The 
Investigation found no evidence of anyone communicating to parents that by 
permitting the hospital to organise the cremation, they were making the 
Applicant for the funeral the Funeral Director. 

The parents were inadvertently induced in many cases to hand over their right to 
give instructions for disposal of any ashes. It is unlikely that the hospitals or the 
Funeral Directors recognised the legal consequences of the Applicant being the 
Funeral Director. This highlights the lack of any meaningful joint training about 
this very sensitive matter. 
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Some parents said that the subject of ashes was not raised by anyone until they 
made enquiry with the Crematorium after the cremation had taken place. With 
one exception, parents had no recollection of being told about the options of 
cremation at the private Seafield or Warriston Crematoria should they have 
wished to obtain ashes. The written guidance at Simpson's Maternity Hospital 
wrongly suggested that parents may need to pay for these costs themselves. In 
fact the services there were free to parents. 

The completion of the Application for Cremation is the most important aspect of 
communication of the instructions of the parents. Many parents had never seen 
the form. Others, who had opted out of the hospital arranged cremation, told the 
Investigation they had signed the form but that that it had been completed by the 
Funeral Director. 

Like the hospital staff, some Funeral Directors believed there would be no 
remains from the cremation of a non-viable, stillborn or neonatal baby at 
Mortonhall and so it was considered there was no need to raise the issue with 
parents. Where parents were not present at the Funeral Director's premises they 
were completely unaware that the Funeral Director was completing and signing 
the form as Applicant from information provided by the hospital over the 
telephone or from a hospital form, without any reference to ashes or the wishes 
of parents. 

In those cases where the parents arranged the cremation for themselves they 
told the Investigation that the Funeral Director advised them that there would be 
no ashes. The Instructions for Funeral Directors issued by the Federation of 
Burial and Cremation Authorities (FBCA) in 2006 stated that: 

"In cases where bereaved parents desire the cremation of an infant or foetal 
remains, they should be warned that there are occasions when no tangible remains 
are left after the cremation process has been completed. This is due to the 
cartilaginous nature of the bone structure. 

If the warning is not given the parents may have been denied the choice of earth 
burial and thereby subjected to understandable distress." 

Funeral Directors should warn parents of infant or foetal babies that there are 
occasions when no tangible remains are left after the cremation process. 

Funeral Directors also understood that there were no remains in such cases at 
Mortonhall. A number of parents received no such warning. One Funeral Director 
explained that unless the parents raised the issue of ashes she would not 
mention the subject of ashes to parents. 

In short, the whole process of communication about cremation for bereaved 
parents in this Investigation with both NHS staff and Funeral Directors was 
generally unsatisfactory and muddled. It inadvertently deprived many 
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vulnerable parents of their legal rights and of the opportunity to make informed 
decisions over a reasonable period of time. 

It is clear that in some cases the question of ashes was not addressed with 
parents by any of the professional bodies and where it was addressed, it was 
based on the received wisdom that "you don't get ashes from babies." While 
Mortonhall was the source of this understanding by NHS Staff there were 
inadequate steps taken by the NHS to address fully the options of Seafield or 
Warriston Crematoria where ashes could be recovered for parents. 

There is no evidence of this received wisdom being challenged by anyone other 
than parents of the babies and two cremator operators at Mortonhall, Paul 
Jackson and Hazel Strachan. This changed when the new manager Charlie Holt 
took over in May 2011. The long history of the failure to challenge this 
presumption is all the more surprising when two other crematoria in Edinburgh, 
Seafield and Warriston, were recovering ashes from foetuses and babies and 
returning them to parents. 

There was a general lack of rigour in communication methods used among the 
agencies concerned. A reliance on verbal communication was not backed up 
consistently by printed confirmation. This was particularly evident between the 
Funeral Directors and the crematorium staff. 

Throughout this Investigation it became clear that different terms are used 
which cause confusion. For example, in the context of disposal of ashes the words 
"disperse"; "inter"; "strew" and "scatter" mean different things to different 
people. Most parents interviewed believed that the word "disperse" meant 
"scatter" whereas at Mortonhall "disperse" is used to mean "inter." It would be 
helpful for a consistent glossary of terms to be produced among the agencies to 
ensure a common understanding. 

It is recommended that important communication of these matters should 
be carried out on a more formal basis. 

Changes have already been made since the Investigation began and new forms 
and information booklets are being introduced by the NHS with more explicit 
advice about choices for parents in the final act of care. The application form, 
Form A, has also had some minor adjustments and is now completed by the 
spiritual and pastoral care team at the hospital with parents present rather than 
by Funeral Directors. 

It is recommended that all parents should be advised of the importance of 
this form and they, or their executors should, where possible, see and sign 
it, even if the hospital is arranging the funeral. Parents must also be made 
aware of the legal implications of asking the hospital to arrange the 
cremation and that if the Funeral Director signs the Form A application as 
Applicant, it is the Funeral Director and not the parent to whom the 
crematorium will seek instructions on the disposal of any ashes. 
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Formal joint training based on reliable advice and guidance should be 
produced for all those involved in this most sensitive of responsibilities 
and such training should be mandatory. 

18. MORTONHALL CREMATORIUM 

It is remarkable that in all the years since the general use of the metal tray to 
contain ashes was withdrawn at Mortonhall, only two employees agitated for 
change. These two employees sought to improve the prospect of gaining ashes. 
Similarly, the lack of curiosity at Mortonhall about what was happening at 
Seafield and Warriston Crematoria resulting in the consistent recovery of ashes 
for foetuses and babies there is also astonishing. 

The apparent absence of curiosity may well be a consequence of the style of 
leadership over many years. Anne Grannum, the Superintendent until 2011, was 
described consistently by staff as utterly devoted to her job but wholly consumed 
by efficiency and averse to change or suggestions for change. She was perceived 
as demonstrating little compassion by many of the parents we interviewed and 
by several members of staff at Mortonhall who were clearly inhibited by what 
they considered to be an unapproachable and rigid style of management 

Anne Grannum told the Investigation she had always believed there were no 
ashes from babies. She was not alone in that belief. Her belief was based on the 
assertion that ashes were the calcined bones of the cremated individual and 
nothing else. Any residual remains from the process at Mortonhall were in her 
view simply refractory dust, metals and coffin ash. 

Based on that understanding, which appeared to be shared by Mr. Bell, there was 
no sustained effort to secure a more effective way of recovering ashes for 
parents at Mortonhall from the cremation of non-viable foetuses, stillborn and 
neonatal babies. However, given that Anne Grannum and George Bell told the 
Investigation of how consistently unsuccessful the overnight cremation process 
had been at Mortonhall over many years, it begs the question why then did they 
continue year after year with the same overnight process of cremation using the 
residual heat from the adult cremations earlier in the day. 

The view of several employees, which I accept, is that, until recently, this was not 
an effort at Mortonhall which was principally motivated by the objective of 
obtaining ashes from babies but an expedience which prevented the interruption 
of the adult cremations during the working day and which required minimal 
devotion of resources to be diverted to supervise the process. 

It may have given the cosmetic appearance of an effort to obtain ashes but the 
results over many years, according to Anne Grannum and George Bell, were that 
no ashes, as defined by them, were obtained, save in one instance where Julie 
Wilson presented bones to Anne Grannum. Mr. Bell was unaware of this instance. 
Mrs. Grannum wholly denies the accounts given by Paul Jackson and Hazel 
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Strachan of seeing bones from foetal cremations on a number of other occasions. 
Mrs. Grannum said she was never shown bones or ashes or told about them by 
these employees. 

Anne Grannum was, according to a number of the employees there, so dedicated 
to her job that she rarely took holidays and was "always there". She was also 
ordinarily the individual who switched on the cremators early in the mornings. 
She was almost always the first to arrive. Two retired members of staff described 
that on the occasions she was not there, they would do what they understood 
was always the practice, of not opening the cremator door but simply switching 
the cremator on for the day. 

Even though Mrs. Grannum disputes the evidence of Paul Jackson and Hazel 
Strachan, which I found to be reliable and credible, her acceptance of the 
description of the instance when the cremator operator Julie Wilson presented 
bones from the cremation of a baby to her is at odds with the rest of the 
information she provided to the Investigation. 

Given her stated, firm, belief that there were no bones to be recovered, the 
presentation to her of such bones might be a situation which would have caused 
her to question her understanding of whether bones could be recovered from the 
cremation of babies. Likewise, such an incident might also be thought of as of 
such significance that she would communicate the event to her superiors. She did 
not. George Bell states he was unaware of any bones being recovered and shown 
to Anne Grannum. 

The explanation she gave to parents on occasion that ashes could not be 
guaranteed at Mortonhall, sits uneasily with her explanation to the Investigation 
of a continuing, unqualified belief that bones/ashes could not be obtained. That 
belief is also difficult to reconcile with her description of the allegedly futile, 
continuous and unsuccessful attempts at Mortonhall to achieve ashes from 
babies by overnight cremation year after year. Attempts which ran contrary to 
her own account of a belief that there were no ashes to recover from foetuses. 

Mrs. Grannum's failure to make any enquiry about what was happening at 
Seafield Crematorium over many years, where she understood it was said ashes 
were being recovered, is also very difficult to understand. As business 
competitors it may have been seen as inappropriate to make a direct approach to 
Seafield but the matter could have been referred to her senior managers or to 
one of the professional organisations to pursue. 

She was not alone in this apparent inertia. NHS staff and Funeral Directors, 
amongst others, were all aware of the assertions by the staff at Seafield 
Crematorium that they were recovering ashes yet no one investigated these 
claims until the writer Lesley Winton visited Seafield in 2012. 

Mr. Bell visited Seafield as an examiner but even then did not appear to have 
obtained an explanation. He did not probe or question the assertions made at 
Seafield and Warriston about their success in recovering ashes, including bones, 
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but did observe they had a modern single-ended cremator unlike the double-
ended cremators at Mortonhall: 

7 recall discussion at a staff meeting where we discussed Seafield Crematorium 
recovering ashes. I didn't think of going to Seafield as J had no remit or authority to 
inspect their crematorium. It didn't occur to me at the time that they might have 
had different equipment 

I only learnt later when conducting a Cremator Technician's exam at Seafield that 
they were using a modern single-ended Cremator. Therefore the chances of 
recovering ashes were greater. There was a lot of competition between the 3 
crematoria in Edinburgh and Mortonhall is a very successful business for the 
Council In 2009 Mortonhall did 3000 cremations and Warriston did 1800." 

Mr. Bell and Mrs. Grannum both also told the Investigation that they had 
discussed the possibility of getting a baby cremator but having raised the issue 
verbally with his managers Mr. Bell states the Council had said it was not 
financially viable, that their operation had been unsuccessful in one instance of 
which he was aware and that because the crematorium was listed as a Grade A 
building it would not be possible to get planning permission. There is no record 
of these discussions. 

Looking at the evidence of the employees at Mortonhall overall, they appear to 
be, and to have been, a dedicated and hard working group of individuals who 
followed the practices and beliefs handed down from their very experienced 
Superintendent and Bereavement Services Manager. The role of cremator 
operator is extraordinarily challenging and from my observations of cremations 
and interviews with staff at Mortonhall I gained the impression of people who 
genuinely cared about what they did. 

Both George Bell and Anne Grannum were well respected and dedicated staff but 
there appears to have been a complete lack of a sustained or any genuine interest 
in achieving or improving the prospects of recovery of ashes from the cremation 
of infants and foetuses. 

In the early 1990s the NHS representative at Simpsons Memorial Maternity 
Hospital asked the crematorium to find ways of reducing the already modest fee 
paid by the NHS to Mortonhall for each baby cremated at the crematorium. Mr. 
Bell said he was also approached by the local NHS representative to consider 
communal cremations of non-viable foetuses. Mr. Bell stated he resisted the 
latter requests until the practice received UK wide approval by the FBCA 
(Federation of Burial and Cremation Authorities) in August 2001. Records at 
Mortonhall indicate that this practice actually started in July 2000. 

Mortonhall had no obligation in law whatsoever to cremate non-viable foetuses. 
But they did. They did so when other crematoria declined. The suggestion, 
however, that their working practices were genuinely designed to achieve ashes 
from foetuses, stillborn and neonatal babies in the face of, apparent, routine 
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failure over many years is a difficult assertion to treat as either logical or 
sensible. 

Several of the employees and former employees at Mortonhall speak to the 
recovery of baby bones from the cremation process and others who, at the very 
least, saw ashes which they considered were likely to be coffin ash or refractory 
dust In none of these instances was there any evidence to demonstrate the 
remains were returned to parents. Instead, Mrs. Grannum said they should be 
interred in the Garden of Remembrance. 

Julie Roberts, the Forensic Anthropologist engaged by the Investigation to 
examine the evidence in this matter has stated that the presence of foetal bones 
among the ashes of a cremated non-viable foetus, even in a metal tray is not easy 
to ascertain: 

"Expertise in foetal skeletal anatomy and interpretation of burnt remains was 
required to identify the individual bones and bone residue. Untrained or 
inexperienced staff might find this difficult, particularly in the case of a young 
foetus." 

The possibility of identifying the very small bones of foetuses and stillborn 
babies could also have been rendered less likely where the baby was cremated in 
Mortonhall in a double-ended cremator which was raked in red hot conditions 
across the full length of the hearth and when visibility was very poor. The very 
delicate and small bones could be damaged and further dispersed by the raking 
process. The absence of a tray to help contain these ashes and avoid the need for 
raking further aggravated the situation. 

In such circumstances the prospects of recovering or recognising discernible 
cremated remains from non-viable foetuses, stillborn and neonatal babies was 
much reduced. That does not mean, however, that the ashes did not exist or 
could not have been recovered consistently if greater care had been taken to 
modify the process, as in Seafield, or as in some other crematoria where the use 
of a baby or infant cremator had been introduced. 

If the small quantities of ashes produced from non viable foetuses, stillborn and 
neonatal babies were not recognised as ashes by Anne Grannum and therefore 
left in the primary chamber when the equipment was switched on by her or 
another employee each morning, the prospects of discovering the possible 
location of the disposal of any remains of these babies become grim. 

When the cremator operators arrived in the morning to see the equipment 
already switched on by Anne Grannum and they charged the cremator with the 
first deceased adult, it is likely that some of the delicate remains of the baby from 
the overnight cremation would be mixed in with the remains of the first adult to 
be cremated that morning. 

Both Bill Stewart and George Scott, retired cremator operators from Mortonhall, 
confirmed that it was their understanding that the door was not opened in the 
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morning after an overnight baby cremation until the first deceased adult was 
placed into the primary chamber. The cremator was simply switched on. This is 
what they did when Anne Grannum was on leave and understood to be the 
normal practice. 

Additionally, some of the remains of the baby and the baby's coffin could be 
blown into the secondary chamber with the gases, or into the flues, along with 
some of the ashes from the cremation of the adult. This likelihood was reinforced 
by the information provided by Bill Stewart, George Scott, Paul Jackson, Hazel 
Strachan and the expert witness, Dr Clive Chamberlain. 

Some of the ashes that enter the flue would have travelled up and out into the 
external atmosphere but there were also quantities of ash which became trapped 
in the secondary chamber and in the flue. These areas of the cremator were 
hoovered regularly at Mortonhall and the contents would be vacuumed from 
these areas of the cremator into hoover bags. According to Anne Grannum, 

( "The cremators are designed for adult cremations and not NVFs. Metals are taken 
out and buried in a separate area of the Garden of Remembrance. Ash from the 
coffin mostly disappears up the flue - when the flues and cremators are cleaned out 
and hoovered everything is placed in bags and interred in a separate area 
designated by the Council adjacent to the skip. Only cremated remains are buried 
in the Garden of Remembrance." 

In light of Anne Grannum's view that any residue from the cremation of foetuses 
and neonatal babies was not cremated bone and therefore not human remains, 
then the residue found in the secondary chamber and flue would not, in her 
belief, be ashes. 

For those babies where, on occasion, the staff actively recovered ashes and 
placed them in ad hoc envelopes there is, on the balance of probabilities, the 
likelihood that these ashes were interred in the main Garden of Remembrance in 
a proper lair. It is not however possible to say which babies these were because 
of the uncertainty of the dates on which staff can recollect seeing these remains. 

There are only a very small number of cremations where it can be said with any 
certainty that the disposal is clear. This is in the very few cases where ashes were 
returned to parents. Anne Grannum was not the signatory on any of the 
cremation cards in these particular cases. In one of these cases the cremation 
was carried out during the day. It is unknown at what time the other two babies 
were cremated. The fact that ashes were returned to parents in these very few 
cases did not appear to influence the normal working practices followed for the 
cremation of babies. 

If Mr. Bell and Mrs. Grannum did not believe these remains to be from the baby 
or foetus, it also begs the question what did they consider was being handed over 
to the parents in such instances. 
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There is complete inconsistency in the rationale deployed by management at 
Mortonhall to explain why ashes were not provided to parents at Mortonhall and 
many significant variations and discrepancies exist in and between the accounts 
given by staff over a number of years. Other crematoria using the same working 
practices as Mortonhall were recovering ashes for the bereaved parents. 

The contrast between the working practices and the approach to the cremation 
of babies at Mortonhall with the approach at Seafield and Warriston is stark. The 
obvious care taken at Seafield and Warriston to provide the very best possible 
outcome for the parents of the foetus or baby is exceptional. As a consequence of 
misunderstanding and poor advice in the NHS leaflets, many parents were led to 
believe that there would be a charge made for a funeral at these private 
crematoria where ashes were being recovered for parents. Neither of these 
crematoria have ever charged parents for such cremations. 

The great tragedy of the outcome of the vast majority of baby cremations at 
Mortonhall is that so many parents were told there would be, and were, no 
remains following the cremation of their baby. They accepted those explanations 
in good faith. 

It is only since the appointment of Charlie Holt as Bereavement Services Manager 
in May 2011 that the culture at Mortonhall began to change and serious and 
successful attempts were made to recover ashes from these babies. This included 
the reintroduction of the metal tray to contain the ashes of the baby. 

Following the discovery in 2012 by Dorothy Maitland of the inconsistent entry 
about her baby daughter in the Register, the circumstances leading to this 
Investigation came to light. At that point in time a number of parents were 
shown to the Garden of Remembrance by Mortonhall staff and were given 
information about where their baby was likely to be. 

Crude steps were taken by staff at Mortonhall to mark out on the grass with 
spray paint the locations of lairs corresponding with the date of alleged 
interment there. Since that time many of the parents have suffered tremendous 
distress. Many did not wish their child to be interred at Mortonhall while others 
were relieved to find that they may now have a focal point for their continuing 
grief. 

The outcome of this Investigation will cause more pain and distress for 
most of the parents of the 253 babies who are the subject of this 
Investigation: It cannot be said with any certainty what remains of which 
babies are interred in the Garden of Remembrance. The precise extent to 
which remains of babies have been mixed in with an adult cremation that 
followed the baby's cremation is also unknown but appears likely to be 
extensive. The presence of ashes of an adult from a previous cremation can 
be seen during the subsequent cremation of another adult in the 
photograph at Production 9-39. 
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The quantities of ash would be very much smaller for a foetus or baby and 
therefore difficult to see, rake and recover across the length of the hearth. 
Neither can it be said with any certainty the number of times where the 
remains or part of the remains have been trapped in the secondary 
chamber or flue and then buried in the strip of land adjacent to the Garden 
of Remembrance. (Photographs at production 9-79, 9-81, 9-79) Similarly, 
many of the remains may have been perceived, wrongly, as refractory dust 
and coffin ash and cleaned out into bags or the containers for metals and 
interred in the same strip of land. 

vr^SO 

19. OVERNIGHT CREMATION 

Although overnight cremation has persisted as the method of cremation for 
foetuses, stillborn and infant babies at Mortonhall, its efficacy in producing the 
best possible outcome in terms of recovered remains has been less certain in the 
absence of the use of a metal tray to help confine the very delicate ashes. 

On the longstanding practice at Mortonhall of overnight cremation of foetuses 
and babies Mr. Bell explained: 

"Up until 1994 there was no legislation covering pollution from a crematorium but 
since then SEPA (Scottish Environmental Protection Agency) issues permits and 
you are compelled to operate at minimum temperatures - 800 degrees Celsius if 
abated, 850 degrees Celsius unabated. It would be a breach of your licence to 
charge a coffin at a lower temperature. The secondary chamber must always be at 
the minimum temperature. There is no dispensation to permit cremating a coffin 
containing foetal or baby remains at a lower temperature. Crematoria submit six 
monthly reports to SEPA to show minimum, average and maximum temperatures. 
This also applies to private crematoria." 

This description of the regulatory framework by Mr. Bell is correct but as SEPA 
explain (see Section 2.6 of this Report), the terms of the permit also extend to 
overnight cremation, rendering the practice at Mortonhall unlawful unless the 
permit terms are varied and the minimum permitted temperature of the 
secondary chamber maintained and monitored. 

As mentioned above, it is recommended that immediate steps are taken to 
request the Scottish Government to commission research to find the most 
effective, and safest method of lawful recovery of the remains of non-viable 
foetuses, stillborn and neonatal babies for the future. Such research should 
take into account the restrictions imposed for environmental reasons. 

20. INTERMENT OF ASHES 

Assertions have been made in the media of a mass grave of babies at Mortonhall. 
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The term "mass grave" has a very sinister connotation. During the course of the 
Investigation I visited Mortonhall Crematorium on several occasions. During the 
first visit the groundsman showed me how ashes from the crematorium are 
interred in a collective lair in the Garden of Remembrance. Each set of ashes is 
placed in an individual container and interred in a large lair in the ground along 
with hundreds of other containers until the lair is filled and grassed over.100 

Until this matter came to the attention of the media in December 2012 the 
remains of some babies and infants were interred in the same lairs as adults. 
That has now changed and a special lair has been created to contain only the 
ashes of babies. According to generations of managers and staff, ashes have 
never been scattered at Mortonhall. The word "dispersed" at Mortonhall is used 
to describe interment. Apart from a small number of upright private niches and 
individual graves, there are, in general, no markings indicating where any 
particular deceased's cremated remains are interred at Mortonhall. 

Accordingly, where foetuses, stillborn or neonatal babies or infants were 
interred in the Garden of Remembrance at Mortonhall it is correct to say that the 
ashes of some babies and foetuses were interred in a collective grave in precisely 
the same way as deceased adults were and are. Groundsmen at Mortonhall are 
able to identify the approximate areas of interment according to the year of 
interment from 1982 onwards. 

It is recommended that the location of the interment of the cremated 
remains of a baby should always be recorded with their records. 

Likewise, where remains were hoovered from the secondary chamber or 
flue of the cremator or cleaned out with the metals on the understanding 
these were refractory dust or coffin ash from the process, these were 
conveyed to a common "lair" but in an area of ground adjacent to the 
Garden of Remembrance next to skips and tractors. The appearance of this 
ground was wholly inappropriate for the solemnity and decency of 
interment. 

20. LAND ADJACENT TO THE GARDEN OF REMEMBRANCE 

This ground was undulating, as if there had been several holes or lairs dug and 
covered up with turf over a period of time. Over one large and deep open hole 
next to some trees there was some rough decking, placed loosely. I understood 
this piece of land to be that described by Mr. Bell as the "land adjacent to the 
Garden of Remembrance". It was in such a condition that it was clearly not part 
of the Garden of Remembrance.101 

100 Productions 9-70 and 9-71 
101 Production 9-84 
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Anne Grannum had been employed in an administrative capacity from 1981 to 
1996 and became the Superintendent of the Crematorium in 1996. She explained 
during the Investigation that: 

"Metals are taken out and buried in a separate area of the Garden of 
Remembrance. Ash from the coffin mostly disappears up the flue - when the flues 
and cremators are cleaned out and hoovered everything is placed in bags and 
interred in a separate area designated by the Council adjacent to the skip. Only 
cremated remains are buried in the Garden of Remembrance." 

Since Mrs. Grannum told the Investigation that she understood there were no 
ashes from babies or foetuses, any residue from the cremation would, in her 
opinion, be refractory dust or coffin ash which, if it remained following the 
cremation would be hoovered and the hoover bag placed with the metals in the 
land adjacent to the Garden of Remembrance. 

Contrary to her expressed belief, according to the expert witness Dr Roberts, the 
so called refractory dust or coffin ash may well have contained the tiny bones of 
foetal, stillborn or neonatal babies. It is also likely that some of the ashes of these 
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morning or hoovered up and interred in the land adjacent to the Garden of 
Remembrance along with the metal residue from the cremation. 

Essentially, this means that some of the remains were not interred in the Garden 
of Remembrance but interred in a place that would not be considered by any 
objective observer as a decent area for the interment of remains. [See Annex I of 
this Report.) 

It is recommended that consideration should be given to consulting 
parents about whether, and if so, how this land can be developed in to a 
dignified memorial to the babies whose remains may be interred there, if 
that is considered appropriate and desired by those parents. Alternatively 
or additionally, a suitable memorial should be created elsewhere given the 
feelings of many of the parents towards Mortonhall. 

21. RECORD KEEPING AT MORTONHALL 

Form A - THE STATUTORY APPLICATION FORM 

The apparent casualness with which this formal statutory application has been 
completed in the many cases involved in this Investigation has been based on an 
understanding by the Funeral Directors in the Edinburgh and Lothians area that 
ashes would not be recovered from a cremation of a baby at Mortonhall. This 
was an understanding that was also widespread among NHS staff and other 
Funeral Directors over many years and encouraged by the acceptance by 
Mortonhall of Forms submitted with this section of the form left blank. 
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The presumption that ashes would not be recovered does not, however, explain 
the number of forms where the word "disperse" appears on the form at this 
section and why next of kin in those cases did not have their attention drawn 
formally to the professionals' understanding about the prospects of obtaining 
ashes at Mortonhall. On only a very few number of Form A applications do the 
words "disperse, if available" appear. 

Cremation Cards - THE RECORD OF THE CREMATION 

The Investigation was informed that cremation cards are always and have 
always been completed before the cremation takes place. We were also told by 
Jamie Reece, Crematorium Manager at Mortonhall that the description of the 
disposal method on the card is therefore an intention or prediction of what the 
author of the card considers is going to happen and not a confirmed outcome. 

Accordingly, what appears to be a record since it is recorded in the past tense, is 
not. It is, instead, a prediction that with the rare exceptions when ashes were 
retained for parents was therefore almost universally inaccurate; an inaccuracy 
which was repeated over many years and compounded by being copied and 
repeated in the formal Register. It is wholly misleading that this section was 
completed in the past tense as if it was a final outcome that was being recorded. 
There was no evidence of any occasions in the cases examined before 2012 when 
anyone altered or revised the "prediction" following the completion of the 
cremation. 

Statutory Register of Cremations 

The statutory term for the Register is Form G. Cremations of adults, children, 
babies and stillborn babies are all recorded in the Register. However, babies 
born before 24 weeks (or before 28 weeks up to 1 October 1992) are not 
recorded in the Register. There is no legal requirement to keep any record of 
cremation of these non-viable foetuses. A non-statutoiy Register has been kept 
at Mortonhall since 1993 (see below). 

The Investigation found one case where this general rule was not applied. In 
1991 a baby recorded as 23 weeks gestation was given a cremation number and 
registered in the main Cremation Register. The mother of this baby confirmed 
that she had been told at the hospital that her baby was classed legally as a 
"miscarriage/' The Investigation found no explanation for this non-viable baby 
being included in the Statutory Cremation Register. 

Information for the Register was taken by administrative staff at the 
Crematorium from hospital forms, the Form A and the Cremation card and typed 
into the Register by administrative staff at the crematorium. Given that none of 
these documents was actually a record of the outcome of the cremation and all 
had been completed before the cremation took place, the Register was not 
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therefore completed using any document that was an actual record of what had 
happened. 

The Investigation has not received any account from any member of staff at 
Mortonhall to explain how the Register could be completed accurately when 
none of the sources of documentation used by them to complete the Statutory 
Register provide any actual record of the outcome of the cremation. 

As there was no statutory provision to regulate the cremation of non-viable 
foetuses there would be no obligation to complete a Form A or a Cremation Card 
and the cremation would not be entered in the Register. Since 1993 the 
cremation of non-viable foetuses has however been recorded by hand in a ledger 
book but this does not include any information on the disposal of any remains. 

Since hospital records, the Form A application or the Cremation Card were not a 
record of the outcome of the cremation there was no written, formal source of 
information of which this Investigation has been made aware or discovered to 
allow the Register to be completed as a true and accurate record of the 
cremation process for stillborn or neonatal babies. As such, the statutory 
Register cannot be relied on unless there is extraneous, independent evidence to 
support the accuracy of the entry. 

The Investigation found there were no incidents of babies or stillborn baby 
cremations recorded as "no remains" in the manual Register before the 
introduction of BACAS in June 2000. This is in stark contrast to the computerised 
Register from June 2000 - May 2011 when almost all disposal methods are 
recorded as "no remains." 

There is no reasonable explanation for not recording "no remains" in the manual 
Cremation Register if that was in fact the position. The Register could easily have 
been printed with all of these options, including no remains. 

The phrase "Interred in the Garden of Rest" where it appears in the manual 
Register cannot be considered a reliable record about the actual outcome for the 
remains of these babies. I have not received any reasonable explanation from 
anyone interviewed during this Investigation to properly explain or mitigate this 
state of affairs. 

From June 2000 - BACAS 

BACAS is the name of the computer system used at Mortonhall. The system was 
installed at Mortonhall in June 2000 and replaced the manual Cremation Register 
referred to above. Crematorium staff enter information from the Form A 
Application for Cremation onto this system. 

The BACAS computer system was installed and came into operation in June 
2000. As there was no change of cremation equipment or working practices at 
that time, there was no immediate explanation for a change in the likelihood of 
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recovery of ashes. The disposal section of the Register recording the cremation of 
babies however changed immediately from almost all "interred in Garden of 
Rest" to almost all "no remains." 

Current and former staff members at the crematorium were interviewed to try to 
understand this change. The Investigation looked at the BACAS system to see if 
there was a default position of "no remains" and we examined the legislation 
before the BACAS system was introduced to determine if there was a list of 
terminology that had to be used in the cremation Register (Form GJ. Neither of 
these is the case and so neither provides an explanation. 

These details are entered into the BACAS system before the cremation takes 
place and yet are printed in the past tense as if they state an outcome and not an 
intention, thus repeating the problem encountered with the Cremation cards in 
the context of the previous manual system. This information is then transferred 
to a printed label for the green or pink cremation card. The information on the 
card is therefore also misleading as it does not represent a record of the 
cremation but a presumption inserted before the cremation takes place. 

The Investigation found that there are a small number of recent records for 
cremations of babies where the disposal type recorded on the BACAS system 
states "collected." (See passage on Crematorium Ledger below.) 

On cross-referencing, however, with the Crematorium Ledger it was found that 
these ashes had not been collected. It would appear then that the second step 
recorded in the User Manual - Note: when the remains are disposed of, you will 
need to come back to the appointment and select the Complete button and enter 
the disposal date. Save and Exit - was not always completed. 

Backdating of BACAS 

The Investigation was informed by Jamie Reece, the Cremation Officer, that a 
decision was taken by Anne Grannum to enter pre -2000 manual records into the 
BACAS system when time allowed as this would make the task of searching for 
records simpler in future. However this has led to discrepancies in records 
relating to the same baby as the manual records disposal method was usually 
described as "interred in Garden of Rest" and the BACAS disposal method was 
usually described as "no remains." 

Rather than entering onto BACAS the exact same information as the manual 
record, in some cases the disposal method in the record created retrospectively 
in BACAS states "no remains." The parents of these babies are now faced with 
two sets of records which state different outcomes and no way of knowing if in 
fact remains were recovered after cremation or not. 
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Crematorium Ledger - the release of cremated remains 

The Crematorium Ledger is a typed list of all the cremations which were carried 
out on a particular day. The document records instructions for disposal of the 
cremated remains, the date of collections of the remains, the name of the person 
collecting the remains, and their relationship to the deceased. 

When a Funeral Director or family member comes to the Crematorium at 
Mortonhall to collect ashes they must sign for the collection on this list 

The Investigation asked forensic accountants from Ernst & Young to cross check 
cases recorded as "collected" or "retained" with these lists where available. This 
was to ascertain whether cases recorded as "collected" had actually been 
physically collected by the Funeral Director or a family member. 

Between 1 January 2011 and 31 January 2013, cremations were recorded of 15 
stillborn babies, 7 infants and 429 non-viable foetuses. Of these 451 cremations, 
27 cases were recorded as "retained" or "collected." Of these, 17 were "signed 
for" on the Crematorium Ledger. 6 do not appear on the relevant list for that day 
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been altered manually to read "no remains after cremation." 

The Investigation asked Council managers to look into 4 cases in 2011 where the 
Register stated that the disposal outcome was "collected" but the collection was 
not confirmed by signature on the Crematorium Ledger. The Council's response 
was that "collected" had been the intention and recorded before the cremation 
took place, but as they had not been on the list to be signed out, they concluded 
there had in fact been no remains. 

• This reinforces the observation that staff members did not go back in to the 
BACAS system to record the actual disposal before printing off the Crematorium 
Ledger. 

Non- statutory Cremation Register held at Mortonhall 

A Register of Non-Viable Foetus (Cremations) was kept by Mortonhall 
Crematorium from 1993 to 2000 when BACAS was introduced. This handwritten 
Register states the date of cremation, baby's name, Applicant from Form A, date 
of death and Funeral Director. This non-statutory Register does not have a 
column for recording disposal of any remains after cremation. 

From January 1996 an additional column is added to the Register for the 
recording of a number. Anne Grannum, Superintendent at Mortonhall from 
December 1996 to May 2011, explained in a letter dated 20 December 2013 that 
a cremation of a non-viable foetus was given a number if there was a funeral 
service booked by a Funeral Director with a day and time in the Chapel, with or 
without family present. These babies had a Form A application and a letter from 
the hospital stating the baby was a non-viable foetus. 
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Entries in the Register from January 1996 without a number assigned to the 
entry came to Mortonhall from the Pathology Department of the Royal Hospital 
for Sick Children with a letter giving only the baby's name, date of death and 
confirmation that it was a non-viable foetus. 

Prior to 2000, all cremations were carried out individually. All babies in this 
Register are therefore believed to have been cremated individually. There is 
however no record kept of disposal of any remains. The Investigation was told 
about the existence of this Register by Anne Grannum and George Bell. It had not 
been made available to the Council's own investigation team nor to PwC nor to 
this Investigation until recently and it is still unclear where it had been held 
during the earlier part of this Investigation. 

Fifteen entries have been identified by this Investigation and confirmed to 
parents who had previously been told by the Council that no records had been 
found for their baby. While the Register does not provide information on 
recoveiy or otherwise of remains it does confirm that cremation took place at 
Mortonhall. 

Cremation Register for non viable foetuses on BACAS system 

From June 2000 a separate Register is kept on the computer system for non
viable foetuses. From this point in time, all cremations of non-viable foetuses are 
allocated a number. The BACAS system does include information about the 
disposal method as described above but as with the statutory records no reliance 
can be placed on these records so far as they relate to the outcome of the 
cremation process. . 

Communal Cremations 

In July 2000, Mortonhall started to formally accept communal cremations from 
hospitals. The FBCA wrote to its members in August 2001 stating that while its 
preferred option remained that all foetuses be cremated individually, it 
recognised that numbers were growing to a level in some cremation authorities 
that made this unattainable. 

The numbers were growing since hospitals changed their disposal methods and 
stopped on site incineration. The FBCA relaxed its position to allow communal 
cremation with parental consent. Communal cremation means that adult sized 
coffins are sent to Mortonhall crematorium, each containing a number of 
"individually wrapped foetuses". The hospital assigns an identification number 
to each foetus and sends a list of these to the crematorium along with the coffin. 
Cremation takes place during the day as for an adult cremation and the 
Investigation was told that the remains are interred together in the Garden of 
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Rest. Communal cremations are allocated one non-viable cremation number with 
all the names and/or numbers assigned to the one cremation number on BACAS. 

Crematorium Ledger 

The Investigation found no entries on the Crematorium Ledger for non-viable 
babies prior to September 2011. This is consistent with the view that there were 
no remains to be collected before that date. 
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22. INDIVIDUAL CASES 

The Investigation found records for twenty-six babies for whom the City of 
Edinburgh Council had been unable to find any. 

In twenty five-cases we found that the baby had not been cremated at 
Mortonhall, but had been cremated elsewhere or buried. Six cases were 
babies who died before Mortonhall opened. Four families did not provide 
enough information for searches to be completed. Two cases were 
withdrawn by parents. 

In fourteen cases the Investigation was unable to find any records at all. Of 
those five are known not to have been non-viable foetuses at the time of 
delivery and the gestation period of the other nine is unclear. 

The records found for the each baby are described in detail in section Five 
of this Report. 

The only baby remains in this Investigation that can be said for certain to 
be in the Garden of Remembrance are those of the non-viable foetus that 
was the subject of a communal cremation in 2013. Some others will also be 
there but it will never be known which babies are there, which babies may 
be in the land adjacent to the Garden of Remembrance and which babies 
are mixed in with the ashes of the deceased adult who was cremated 
immediately following the baby. 

The great tragedy of these events over many years is that many parents 
will now be left with a lifetime of uncertainty about their baby's final 
resting place. 
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Schedule of Productions 

1 Structure Chart 1 
Structure Chart 2 
Structure Chart 3 3 
Blank Form A - Application for Cremation 4 

5 Photograph of cremated remains at Seafield Crematorium 
Photograph of cremated remains at Warriston Crematorium 
Cremation of body parts and foetuses, James Dunlop, ICCM Journal Vol. 62 

6 
7 

Register of Cremation for Non-Viable Foetus 8 
Mortonhall Photobook 9 

10 Blank Green Cremation Card 
Blank Pink Cremation Card 11 
Letters from Dr Mackie, City of Edinburgh Council, to Funeral Director 12 
Form A - Application for Cremation - MHI184 13 
Form A - Application for Cremation - MHI142 14 

15 Form A - Application for Cremation - MHI140 
Email to FBCA 16 
Description of the role of the Medical Referee 17 
)ulie Roberts Report Photographs 18 
Note of meeting with SEPA 19 
Email from Dorothy Maitland to Charlie Holt 20 
Form A - Application for Cremation - MHI056 21 
Form A - Application for Cremation - MHI161 22 
Form A - Application for Cremation - MHI029 23 
Form A - Application for Cremation - MHI098 24 

25 Form A - Application for Cremation - MHI170 
Form A - Application for Cremation - MHI052 26 
Daily Mail article by Jenny Shields 27 
Form A - Application for Cremation - MHI169 28 
Form A - Application for Cremation - MHI019 29 
Green Card-MHI019 30 
Form A - Application for Cremation - MHI206 31 
Form A - Application for Cremation - MHI059 32 
Form A - Application for Cremation - MHI063 33 
Form A - Application for Cremation - MHI075 34 
NHS Lothian Information for women and their partners 35 
Green Card - MHI029 36 
Certificate from Medical Practitioner - MHI195 37 
Form A - Application for Cremation for Baby MHI195 38 
Certificate from Medical Practitioner - MHI009 39 
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40 Form A - Application for Cremation - MHI009 
41 Form A - Appliaction for Cremation - MHI151 
42 Form A - Application for Cremation - MHI120 
43 Form A - Application for Cremation - MHI089 
44 Form A - Application for Cremation - MHI109 
45 Form A - Application for Cremation - MHI110 

Form A - Application for Cremation - MHI223 46 
47 Form A - Application for Cremation - MH1214 
48 Form A - Application for Cremation - MHI103 
49 Form A - Application for Cremation - MHI174 
50 Form A - Application for Cremation for Baby MHI042 
51 Letter from David Crawshaw 
52 Letter from R A Hawkes 
53 Form A - Application for Cremation - MHI070 
54 Form A - Application for Cremation - MHI007A 
55 Form A - Application for Cremation - MHI007B 
56 Form A - Application for Cremation - MHI189 
57 Form A - Application for Cremation - MHI023 
58 Form A - Application for Cremation - MHI183 
59 West Road Crematorium Newcastle Technical Data 
60 The Charter for the Bereaved - South West Middlesex 
61 Application for Shared Cremation of Foetal Remains South West Middlesex 
62 Disposal for Cremated Remains Authorisation Form -South West Middlesex 

Cremation 3 Form - Cremation (England and Wales) 63 
Particulars for Cremation Form - Manchester Crematorium Ltd. 64 

65 Cremation 3,9 and 13 Forms Booklet - Manchester Crematorium Ltd. 
66 Cremation of a non-viable foetus Form - Manchester Crematorium Ltd. 

Memorial Plaques Brochure - South West Middlesex Crematorium 67 
68 Garden of Remembrance Map - South West Middlesex Crematorium 
69 Emails - General Manager of Furnace Construction Cremators Ltd 

Letter from Furnace Construction to Mortonhall Crematorium 70 
71 Furnace Construction Quotation for an Infant Cremator 
72 Specification for Infant Cremator - "Cherub" Unit 

Production Information for Creotal Cremator 73 
Plan of Creotal Gas Fired Cremator 74 

75 fflS Report - Developing Person-Centred Bereavement Care (Maternity) 
fflS Lothian Staff Information- Baby Final Act of Care Consent Forms 76 
"raigmillar Castle Park Cemetery Consent Form 77 
Certificate from Medical Practitioner for Stillborn Baby Appendix 2b 78 

79 1 Certificate from Medical Practitioner for Non-Viable Foetus Appendix 2a 
3aby Loss Referral Form 80 
fflS Lothian Photography of Baby Consent Form 81 
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NHS Lothian Medical Photography Return of Photographs Sheet 
NVF FoIIow-Up Arrangements Form (Appendix 12) 

82 
83 

Notification of Discontinuation of Antenatal Care 84 
85 Mortonhall Crematorium Brochure 
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Letter to SANDS Lothians 89 
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British Medical Journal article 
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I Executive summary 
I 

Mortonhall Crematorium Investigation: Initial 
Findings 

Summary 

This preliminary investigation was carried out to establish the facts associated with the 
cremation at Mortonhall Crematorium of babies who died before, during and shortly 
afterbirth since its opening in 1967. The investigation was prompted by questions 
raised by SANDS Lothians, the local stillbirth and neonatal death charity, regarding the 
recovery and location of ashes following cremations. The preliminary investigation was 
led by Mike Rosendale, Head of Schools and Community Services, on behalf of City of 
Edinburgh Council. His initial findings are attached in full as Appendix 1. 

Recommendations 

1. On completion of this initial fact finding investigation, a suitable independent 
person should be commissioned to oversee and direct any further enquiries 
required and to consider the recommendations included in this report and any 
others. This may include looking at policy and practice in other local authority 
areas since initial enquiries suggest there are variations in practice across 
Scotland. 

2. In order to inform the further investigation, the Council along with other key 
stakeholders such as The Institute of Cemetery and Crematorium Management 
(ICCM), the Federation of Burial and Cremation Authorities (FBCA), NHS 
Lothian, Funeral Directors, Edinburgh Interfaith Association, Sands UK and 
SANDS Lothians should immediately review current policy, practice, equipment 
and staff training at Mortonhall Crematorium to ensure that communications with 
funeral directors, hospital staff and bereaved parents is compliant with current 
national guidance, and that record keeping is similarly compliant. Written policy 
and guidance should be produced, in conjunction with stakeholders and should 
be published. 

3. In dialogue with bereaved parents, the Council should continue discussions 
about an appropriate memorial. 

4. The Council should continue to facilitate counselling support to bereaved 
parents directly and/or through SANDS Lothians or other appropriate 
organisations. 

5. To note that in view of the volume of work to be undertaken and the need to 
make progress quickly, independent auditors are carrying out further 
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investigation into communications with bereaved parents regarding the recovery 
of ashes and the records held at Mortonhall both before 2001 and between then 
and 2011. 

6. Bereaved parents who have made enquiries should all receive a full 
explanation regarding the recovery or non recovery of ashes and should have 
access to all the records informing that explanation. In order to ensure complete 
and accurate information this will be done on completion of the investigation. 
Any enquiries received in future will all receive full and detailed information. 

7. To note that the Chief Executive will continue to maintain a dialogue with the 
Scottish Government on issues arising from this investigation which may have 
wider significance. 

Measures of success 

• The provision of accurate information to those bereaved parents who have 
. raised questions about the recovery of ashes from cremations and the location 
of such ashes . 

• Increased clarity in the capacity to recover ashes 

• Improved communications between partners 

• The Council reflects on its practice and becomes more customer focussed. 

Financial impact 

• Council should consider providing additional financial resources to support all 
necessary improvements in equipment and process to increase the likelihood of 
the recovery of ashes and to provide, in consultation with bereaved parents, an 
appropriate memorial. 

Equalities impact 

• The contents and recommendations in this report are relevant to the Equality Act 
2010 general duties to (i) advance equality of opportunity and (ii) foster good 
relations. An equality and rights impact assessment process is underway 

Sustainability impact 

No sustainability issues have been identified as a result of this report. 
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Consultation and engagement 

The Council should continue to engage with partner organisations such as ICCM, 
FBCA, NHS Lothian, Funeral Directors, Edinburgh Interfaith Association, Sands UK 
and SANDS Lothians. In relation to any wider issues arising the Chief Executive will 
continue to engage with the Scottish Government in line with recommendation 7. 

Background reading I external references 
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Report 

Mortonhall Crematorium: Initial Investigation 
Report 

1. Background 

This Investigation was initiated following questions raised by SANDS Lothians 
regarding the recovery of ashes from the cremation at Mortonhall Crematorium 
of babies who have died before, during or soon after birth. SANDS Lothians are 
a local charity offering support to parents who have experienced the death of a 
baby. They are independent of the national charity Sands UK. 

1.1 

These questions were prompted by the response to an enquiry made to the 
Bereavement Services Manager at Mortonhall several weeks ago about the 
cremation of a child 26 years ago. Subsequent media coverage led to a large 
number of enquiries from bereaved parents seeking to establish whether ashes 
had been recovered from the cremation of their babies. Currently 150 families 
have registered enquiries 

The Council appointed Mike Rosendale, Head of Schools and Community 
Services, to conduct an initial fact finding investigation and to report back initial 
findings and recommendations for further action. 

1.2 

2. Main report 

Appendix 1 provides the detail of the initial fact finding investigation. 2.1 

Independent auditors have been commissioned to undertake a full examination 
of records held at Mortonhall and their findings will inform next steps. 

2.2 

Further investigation is required into communication processes between 
Crematorium staff and Funeral Directors and hospital staff who liaise with 
bereaved parents and families. 

2.3 

The Chief Executive will maintain a dialogue with the Scottish Government on 
issues arising from this investigation which may have wider significance. 

2.4 
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3. Recommendations 

1. On completion of this initial fact finding investigation, a suitable independent 
person should be commissioned to oversee and direct any further enquiries 
required and to consider the recommendations included in this report and any 
others. This may include looking at policy and practice in other local authority 
areas since initial enquiries suggest there are variations in practice across 
Scotland. 

2. In order to inform the further investigation, the Council along with other key 
stakeholders such as The Institute of Cemetery and Crematorium Management 
(ICCM), the Federation of Burial and Cremation Authorities (FBCA), NHS 
Lothian, Funeral Directors, Edinburgh Interfaith Association, Sands UK and 
SANDS Lothians should immediately review current policy, practice, equipment 
and staff training at Mortonhall Crematorium to ensure that communications with 
funeral directors, hospital staff and bereaved parents is compliant with current 
national guidance, and that record keeping is similarly compliant. Written policy 
and guidance should be produced, in conjunction with stakeholders and should 
be published. 

3. In dialogue with bereaved parents, the Council should continue discussions 
about an appropriate memorial. 

4. The Council should continue to facilitate counselling support to bereaved 
parents directly and/or through SANDS Lothians or other appropriate 
organisations. 

5. To note that in view of the volume of work to be undertaken and the need to 
make progress quickly, independent auditors are carrying out further 
investigation into communications with bereaved parents regarding the recovery 
of ashes and the records held at Mortonhall both before 2001 and between then 
and 2011. 

6. Bereaved parents who have made enquiries should all receive a full 
explanation regarding the recovery or non recovery of ashes and should have 
access to all the records informing that explanation. In order to ensure complete 
and accurate information this will be done on completion of the investigation. 
Any enquiries received in future will all receive full and detailed information. 

7. To note that the Chief Executive will continue to maintain a dialogue with the 
Scottish Government on issues arising from this investigation which may have 
wider significance. 

5%S!" 

Sue Bruce 
Chief Executive 
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27 March 2014 

THE CREMATION OF FOETUSES, NEO-NATAL AND INFANT REMAINS 
by 

Dr Clive T Chamberlain 

I graduated from the University of Leeds in 1964 with a first class honours degree 
(B.Sc.) in Fuel and Combustion Science. I was awarded a Ph.D. by the University of 
Leeds in 1967 and the title of my thesis was The Combustion of Coal in Oxygen. 

I am a Chartered Engineer, a Fellow of the Energy Institute and a Fellow of the 
Institution of Gas Engineering and Management. I am a member of the Council of the 
Combustion Engineering Association. 

I was a Lecturer in Fuel and Combustion Engineering at the University of Leeds 
between 1967 and 1972.1 was Managing Director of Evans Universal from 1972 to 
1998. The company manufactured specialist incinerators and human animal and 
cremation equipment on a world-wide basis. Its successor, of which I was Vice-
President from 1998 to 2000, was Facultatieve Technologies BV, den Haag, 
Nederland. 

I have been the Proprietor of Combustion Technology Consultancy Ltd since 2000. 
The company specialises in cremation, incineration and the disposal of animal 
remains. 

Although I do not have experience of giving evidence in court, I am qualified to help 
with the remit of the investigation because I have over 40 years experience in the 
design and development of working cremators installed throughout the world. My 
particular areas of expertise are in combustion processes and process control; 
cremation of human and animal remains; environmental regulation and permits; high 
temperature combustion and process monitoring and reporting systems. 

I have contributed to most of the cremation conferences in the UK and overseas over 
the last 25 years, and to the development of guidance legislation for crematoria and 
incinerators. 
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The development of legislation for Crematoria from 1967 

Along with other processes which have an impact on the environment by reason of their 
emissions to atmosphere, and especially combustion, the control of emissions has progressed 
and improved over the last 50 years. The first legislation in modem times was the 1956 Clean 
Air Act which dealt with emissions of smoke. This was superseded by a Second Act in 1968, 
which is the starting point for this review. 

The legislation of all industrial processes at this time was a 'domestic' affair within the UK. ft 
was also very difficult, seen through the lens of history, to achieve successful control because 
the legislation did not incorporate the means of measuring and enforcing compliance. 
In effect, it had no teeth. 

Pollution matters were not nearly as well understood as they are today, neither was there the 
same sense of urgency to control pollution of the environment. Crematoria were no different 
to other combustion processes, and the emission of copious volumes of dark smoke from 
crematoria chimneys was almost a trademark. 

Several developments in legislation took place over the succeeding 40 years which brought 
about fundamental changes: 

The heightened awareness of the impact of environmental pollution on human health 

Membership of the European Community, which brought in its train Directives to be 
observed throughout the Community, which were made into legislation by competent 
local legislatures (normally Governments). 

The establishment of regulatory organisations with the knowledge and resources to 
guide, and where necessary, enforce legislation. 

Increasing accessibility of methods of measurement and control of emissions suitable 
for use in combustion processes such as are used in Crematoria. 

The concept of Best Available Techniques (BAT) became the cardinal principle, and 
how this is applied to regulated processes has itself undergone development. 

Permits were established to enable the operation of a process, and these permits set out 
the way in which it had to be done, with whatever enforcement would be prescribed 
for a particular process. These permits could be varied by Regulators and, on 
successful application, by operators of processes. 

The details of the successive pieces of legislation and their implementation in 'Regulations' is 
a long catalogue and, whilst they are not recited here, the development of the improvements in 
Crematoria which the legislation sought to achieve are discussed. 
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Processes which give rise to pollution are dealt with in over-arching legislation and individual 
processes are then dealt with on a more specific basis, in a variety of ways. In the case of 
Crematoria in the UK, these take the form of Process Guidance Notes. The earlier notes, 
issued in 1994 and revised several times, did not have statutory guidance status - relying on 
a willingness to achieve compliancej 

Footnote 1 on page 1 of the pg 5/2 (12) document recites that this Note is statutory in 
England, Wales and Northern Ireland and guidance in Scotland 

Initially, attention was focussed on the combustion processes going on within the cremator 
and significant progress was achieved by the use of computer systems and instrumentation. 

Notwithstanding, there remained important pollutants which could not be removed or 
controlled by combustion alone and abatement equipment had to be installed to achieve the 
levels of emission quality which by this time were being demanded throughout Europe. 
Coinciding with this stage, the Guidance Notes acquired statutory status under the enabling 
legislation, and enforcement became possible - based on the 'teeth' then embodied in the 

• Guidance. 

Little by little, the onus for compliance was placed on the operator rather than as a result of 
inspection by regulators. Ever-stricter reporting obligations were placed in the PPC Permits. 
This amounted to ever more intrusive surveillance of processes and this resulted in significant 
costs of compliance, to the chagrin of operators. 

In concept, the requirements were almost the same throughout the UK, but there were 
divergences in how regulation was achieved in different parts of the UK. 

Not mentioned thus far as a separate regulatory body, Scotland applies the same or similar 
principles to the rest of the UK, but implement their regulation via SEPA (Scottish 
Environment Protection Agency) who implement the Pollution Prevention and Control 
(Scotland) Regulations. The relevant Regulations date from 2000, but from the start of 2013, 
the 2012 Regulations will be in force. These also implement the Industrial Emissions 
Directive and afford yet more powers to SEPA. To implement these new regulations, PPC 
Permits will be varied by SEPA. 

The past forty years has seen legislation which has brought common guidance across the 
European Community, improved emission control, and gradually moved the main onus of 
compliance from appointed inspectors to operators. These three 'planks' of legislation have 
resulted in regulation with 'teeth' and although collaboration between operator and regulator 
is the norm, enforcement is there ready to use when needed. 

Current Statutory Guidance 

The current guidance is the Process Guidance Note 5/2 (12) (last issued in September 2012) 
'Statutory Guidance for Crematoria' and this applies throughout the UK - although it is 
guidance in Scotland , and so application in Scotland is achieved via conditions in the 
PPC permit for individual crematoria. 
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This is a document of some 55 pages, which is not summarised here. As the guidance notes 
for crematoria have developed over the years, it is very noticeable that more and more 
attention is being paid to matters to do with safety and training and these are reviewed 
because of the interface between the operation of cremators in a safe manner and by persons 
competent to deliver both the ethical part of cremation and in conformity with the 
prescriptions of the technical part as required in the PPC permit. 

Safety 

Note: PG5/2 specifically states that PPC permits must not contain conditions whose only 
purpose is to secure the health and safety of persons at work. This is the job of health 
and safety enforcing authorities. For this reason, the employer's requirements are 
paramount. 

Cremation Authorities make their own arrangements as employers to secure the protection of 
operating personnel and in the writer's experience, little specific attention by the Health and 
Safety Executive (HSE) has been necessary 

Safe operation of cremators and the safety of operating personnel have attracted attention in 
recent years, as the application of the Health and Safety at Work Act (HASAWA) has been 
made by cremation authorities. 

There are a number of aspects of cremator operations which potentially are hazardous, 
because the cremator is a furnace operating at high temperatures. The actual construction of 
the cremator is not, nowadays, a risk area but the task of loading a cremator and removal of 
cremated remains along with eventual ash processing certainly is. 

The loading of a cremator involves the main furnace door being open for a number of 
seconds. Until recently, insertion of a coffin into the primary chamber of the cremator 
was done manually by the operators. So long as suitable personal protective 
equipment (PPE) was used, this practice has been shown over the years rarely to cause 
injury, although the development of understanding of risk management throughout 
industry has resulted in automatic insertion machines being developed and used 
increasingly. 

The removal of cremated remains from the primary chamber is an activity which is 
still carried out manually using a long rake. During this manoeuvre an operator is 
exposed to the open furnace for perhaps 2 to 3 minutes each time. Here it is essential 
for hand, arm and face protection to be used. 

[comment: at least one type of cremator (in Denmark) has been built with 
automatic ash removal\ which does not expose operators to the open door of 
the furnace] 

I was shown a photograph (labelled number 45) which demonstrates an operator 
raking remains from the hearth of the primary chamber with NO PPE in use as 
described above. This is contrary to normal safe practice, and management 
involvement is indicated strongly in connection with this practice. 

Pi imeJ ia: 10:58 on 16 April 2014 Page-I of 17 



Safety with Infant cremation 

This matter is highlighted because the small physical size of infant, neo-natal and non 
viable foetus cremations requires different practices. Normally, a metal tray is used 
to support the remains for insertion into the cremator and the 'charging bier' can be 
used along with final positioning of the charge on the hearth of the cremator by means 
of a rake. 

The whole tray must be removed at the end of the cremation in order to retain 
undisturbed any cremated remains. If this has to be done with the cremator at working 
temperature (because there are other cremations still to be performed), this is more 
difficult and more risky than the usual raking operation into the 'ashing chamber' of 
the cremator. If the infant cremation is done as the last cremation of a working day, 
the tray can be left in the primary chamber and removed safely the next day before 
starting up the cremator. It is suggested that attention to safe working with infant 
cremations should receive development attention within the industry. 

Training 

As with matters of Safety, the training of cremator operators has received increasing attention 
in order to secure competence in operation. It is a recognised mark of a well-trained 
operational staff that they have been trained in the operation of cremators and have passed an 
examination by one of the appropriate professional bodies. Testing covers: 

i) correct and dignified care of the disposal of human remains 

ii) that the requirements of the PPC permit are observed at all times during 
operations 

Usually, accredited cremator operators display in the crematory and with some pride their 
certificates of competence! 

HOW A CREMATOR WORKS 

[Note: the terms infant, neonatal and nvf (non-viable foetus) are used 
interchangeably in the text to describe remains presented for cremation 
having from 0.5 to 5 kg body weight] 
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The development of urban communities comprising large numbers of people has influenced 
very strongly the way cremations are carried out and, in most cultures, the simple open 
cremations of early history have had to be replaced with individual cremations in closed 
equipment. . 

As a result, what we know as cremation in the Western world during the last 150 years has 
evolved to enable a high throughput of cremations, whilst preserving the dignity of disposal 
of human remains. 

These are the so-called 'fast' cremators and they are in virtually universal use in developed 
societies - although other practices are described in outline later. In the UK, the size and 
number of cremators at a crematorium are selected to enable the 'duty' to be accomplished 
within a normal working day and so the cremator is used for about 8 hours per day and then 
shut down until the next day. This is not an energy-efficient way of working, and cultural 
practices have been allowed to dominate at the expense of efficiency. However, some 
countries in Europe and elsewhere have extended periods of daily operation - even 24 hour 
operations. 

[As will be made clear in a later section, the use of 'fast' cremators has a lot to do 
with whether there are remains from the cremation offoetuses and infants] 

The minimisation of the environmental impact of crematoria has become important, and what 
is described here reflects the position today. 

It is important to recognise two parts of the cremation process: 

The 'ethical* part in which the human remains are inserted and burned and after which 
remains are recovered. This takes place in the Primary Cremation Chamber. 

The 'technical' part in which pollutants are destroyed at high temperature or 
otherwise treated to prevent pollution. This takes place in the Secondary combustion 
chamber. 

The Ethical part of cremation 

For most cremations, but not all, the body is contained within a coffin, and cremation takes 
place one body at a time. Both the coffin and the body bum in a chamber shaped so as to be 
a little larger than the coffin itself. The process involves a number of steps, which repeat for 
each cremation in a batch process. 
This results in a set of cremated remains, or ashes***, which can be recovered individually 
and, after cooling, presented to the family or other final destination according to local custom 
or wish. 
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*** What to call the remains? 

The use of the words 'cremated remains' and 'ashes' to describe the remains after 
cremation are the subject of debate, which will not be explored here. 

The residue remaining after the completion of a cremation comprises components of 
both the body and the coffin. 

There is a small percentage of the coffin (of whatever material it has been 
made) which is inorganic in nature, and thus survives the cremation process. 

There is a small percentage of the body which is also inorganic in nature 
(mostly the bones) and this too survives the cremation process. It is these 
components which are recovered and returned to families afterwards. 

The individual steps in a cremation form a sequence beginning with the ignition of the 
external surface of the coffin. The interior of the cremation chamber at the start of most 
cremations is in the range 650 to 850 0C, and air for combustion is admitted to the chamber 
along its length so as to establish burning along the whole of the coffin. The human body 
comprises up to 75 % of water, and much of this must be dried out before burning proper can 
take place. This drying needs a characteristic time period which dominates the cremation 
process, and most cremations in modem cremators need from 60 to 90 minutes for completion 
from insertion of the coffin. 

The sequence of the 'ethical' part of the cremation is: 

Ignition and burning of coffin and outer layers of the body 

Drying of the 'wet' parts of the body followed by burning of the contents of the 
thoracic, cranial and abdominal cavities. 

Completion of burning of combustible parts 

Calcination of bones 

Cooling of cremated remains, and processing to produce a final quantity of small 
particles (usually 0.5 to 1.5 kg). 

Thus, the process is arranged to deliver well-calcined remains in an acceptable time and with 
a minimum environmental impact. From an engineering point of view this is achieved only 
by close control of the temperatures, air admission, and other parameters. The starting and 
finishing stages are supported by the provision of external energy in the form of small support 
fuel burners using any 'clean' fuel. 

Some specialist cremators use only electrical heating in the cremator rather than fuel-fired 
burners. 
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The Technical part of cremation 

All cremators have a secondary combustion zone in which the gases from the cremation are 
burned to completion to eliminate smoke, smell and combustible pollutants. The zone is 
maintained at a temperature of at least 850 0C and this too is heated by support fuel burners. 
The temperature and the oxygen concentration in this chamber are maintained under close 
control. 

Until very recently, this constituted the end of the process and the exhaust gases were 
discharged to atmosphere through a chimney. The pollutants of carbon monoxide and dioxins 
could be dealt with in this part of the process. 

It was realised that the gases from the chimney contain pollutants which could not be removed 
by combustion alone. These are: 

I 

Hydrogen chloride - typically from PVC. (hydrogen chloride is one of the 'acid gases' 
so important in promoting the formation of 'acid rain'). These were dealt with simply 
by removing the chlorine-containing materials used in coffins and coffin 'furniture' 

Dust - a major contributor to respiratory disease in humans 

Mercury (mainly from dental treatment) 

As the perception of the damage to health caused by such pollutants grew, the kind of gas 
cleaning processes previously required only for potential polluters with large throughputs (for 
example power stations) were applied to crematoria. 

The result of these recent developments is that the technical part of a cremation process has 
become far more complex and expensive. 

Comment: 

This account of how a cremator works has dealt with the processes going on when 
full-size coffins are charged to the cremator. If the same cremator is charged with 
infant or foetal remains the outcome can be very different depending on how the 
cremation is carried out. This aspect of cremation is dealt with in more detail below. 
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The likelihood of ashes retrieval from the cremation of infants and foetuses. 

Why is this a question at all? 

In the majority of cremations of infant and foetal remains, cremation authorities explain that it 
is unlikely that there will be any recoverable remains after a cremation is ended. It is 
necessary to understand why this happens, in order to search for a better outcome, since there 
certainly are plenty of remains from adult cremations. 

All modem cremators are designed, built and operated with the intention of cremating whole 
bodies of many ages and sizes - with a total weight lying between 60 and 300 kg (body plus 
coffin). In order that a cremation can be completed in a reasonable time, the combustion 
conditions within the primary cremation chamber are quite aggressive - comprising of jets of 
air introduced along the cremator together with support burners to create the conditions 
necessary for active burning to take place. 

I From a combustion viewpoint, there is turbulence created within the chamber in order to have 
combustion air flowing over the remains being burned. This turbulence will entrain the 
lightest solid particles and carry them out of the cremation chamber into the secondary 
combustion system. Nonetheless, the bones in an adult cremation retain enough shape and 
weight to remain in the cremation chamber to be raked out when the last traces of combustible 
material have been destroyed but those of an infant cremation may not. 

The definition of when a cremation is complete has been considered by a number of national 
and international cremation organisations and, whilst different words are used by different 
organisations, there is common agreement that the residues must not be disturbed on the 
crematory hearth until there is no 'flicker' of flame visible on the remains. 

At this point, the human tissue has been burned fully, but the char residue from the coffin (if 
there was one) has not yet burned fully to ash, neither have the bone residues been fully 
'calcined' (the components of bone have not been fully converted into inert oxides). 

To make the matter clear, that material which remains at the end of a cremation has survived 
the fire, and so is composed of constituents which are stable enough to survive the fire. They 
end up as oxides of an element and there is not a great deal of difference where the original 
material came from, - (usually mixed oxides of Calcium, Magnesium, Silicon and Aluminium 
with traces of other elements) 
The remains on the crematory hearth are raked into a small chamber provided with a gentle 
supply of air. Here final cooling of the remains and burning of any wood char takes place. 

Considering an infant or fcetal cremation, the tissues and bones have not yet formed into their 
mature character and, if subjected to the normal conditions in a cremator, frequently the 
outcome is that although there will be remains, it may not be possible to recover them.. 
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Further analysis is appropriate here: 

i) The organic components of an infant cremation will decompose at the working 
temperature of the cremator and will bum in the cremation chamber. 

ii) Inorganic components will not be destroyed in the cremator and potentially could be 
recovered. But by visual observation of the cremation process, particles can be seen 
'swirling' about within the chamber even though the cremation is conducted as gently 
as practicable. Also, remains often can be seen but when touched by ash removal 
tools, crumble almost to 'powders'. . 

iii) It is impossible to eliminate the movement of gases within the cremation chamber and 
so the small 'ash' particles referred to above can be entrained in the gases and carried 
out with them from the cremation chamber. This mechanism is thought to be 
responsible for a large proportion of the loss of remains from the cremation chamber. 

The process operates also with adult cremations but it has less relative effect upon the 
cremated remains. 

Whether there can be remains recovered from infant cremations depends upon whether 
conditions in a cremator can be brought about which enable such an outcome. 

What would be the ideal way of cremating infant and foetal remains? 

Ideally, the cremation process should destroy combustible organic components of the body 
and retain inorganic parts. The usual conditions for cremation of adults are not suitable for 
infant cremations, and it is a matter of establishing whether there can be suitable conditions 
created, having regard to all the factors which affect the outcome, 
characteristic of infant cremation must be a gentle process. 

The essential 

There are a number of aspects which merit assessment: 

Effect of current legislation to do with cremators 

Conditions within the cremator during operation 

Commercial and operational conditions 
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Legislation 

Cremation in the UK is prescribed currently in the 'Statutory Guidance Notes' 2012 
(identified as Process Guidance Note PG5/2(12)) 

It is often overlooked that, stringent though it is, the Guidance does not specify how 
cremation processes in the Primary Cremation chamber must be carried out, and so long as 
the remainder of the process is compliant, the cremation proper can be carried out as seen fit 
by cremation authorities. . 

However, the Statutory Guidance is quite specific in relation to the use of full scale cremators 
for infant cremations (clause 5.29), and it states that: 

When stillbirth, neonatal or foetal remains are cremated in full-scale 
cremators, the guidance for those cremators should apply 

Therefore, it is not possible to achieve compliance with the legislation unless the cremator is 
operating under the prescribed conditions to do with the secondary chamber and abatement 

It is necessary in this context to deal with 'overnight cremation* which was practised at many 
crematoria prior to the present legislation being introduced. 

Practising cremator operators found by experience that if an infant cremation (or for that 
matter very small adult cremations) was placed in the cremator at the end of the working day 
and allowed to bum away after the cremator burners and fans had been switched off, there 
would usually be a small quantity of remains which could be removed the next morning. The 
ease (and uniqueness) of cremated remains retrieval was enhanced if the remains for 
cremation were placed on a metal tray. 

Under the present Guidance, it would be non-compliant to practice 'overnight' and gentle 
cremation (that is with a warm cremator which has been stopped at the end of the working 
day) - unless of course the legislation was changed to allow nvf (non-viable foetuses), neo
natal and infant cremations to be carried out in this way. 

In the interests of family needs associated with bereavement, perhaps a case could be made 
for this on the grounds that the remains being cremated are so small in weight that the 
products of combustion would be negligibly small and thus of vanishingly small potential for 
atmospheric pollution. There would be no issue to do with mercury from the cremation of 
these remains. 
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Conditions within the cremator 

Most cremators operate using pre-set values for the air and burner settings which change 
throughout the cremation, so that the cremator can accept the wide range of cremations that 
come along. Usually there are at least three sets of 'parameters' for adult cremations and the 
control systems are programmed to select the most appropriate set. There are often a set of 
parameters for infant cremations. 

There has been little development attention paid to how full-size cremators operate with infant 
cremations and, if there are to be successful infant cremations, (i.e. with recoverable remains), 
changes are necessary. 

It can be said that infant cremations carried out in full-size cremators are still a 
'sledgehammer' treatment. 

There are those cremation practitioners who assert that there cannot be retrievable remains 
from infant cremations, and it is suggested that this is very likely to remain the case unless a 
way is found to deliver a more successful procedure. 

It is appropriate at this point to note that foetuses of less than approximately 15 to 18 weeks 
gestation would be unlikely to have formed bone structures - albeit soft at this stage 

Two possibilities are suggested 

i) Devise procedures using the existing stock of cremators but deliver slow, 
gentle cremation of infant remains (but note 

Some work has been done at Seafield Crematorium in Edinburgh which 
indicates that it is practicable to modify cremation conditions 
sufficiently to achieve retrievable remains. For such procedures to 
become accepted throughout the industry, they must be established on a 
number of cremator types and cremation authorities and be acceptable 
to cremation authorities. 

If the remains to be cremated are positioned away from the support 
burner and if primary cremation chamber temperatures are kept low 
(typically 600 to 700 0C), these are the best conditions for quiescence. 

I was shown a photograph (number 28) which show cremated remains 
on a metal tray. Some of the remains are of white-coloured calcined 
material ( bone?) and other parts have a dark colour (possibly wrapping 
material?) which suggests that very gentle cremation conditions have 
been used. It is usual for cremated remains to be a whitish colour -
except for possible prostheses or pins (but these will not apply to infant 
cremations). 
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Design alternative cremator types specifically for infant cremations - that is 
small-scale cremators. 

ii) 

Small-scale cremators are included in PG5/2 and the Guidance states that: 

Not all the standards for full-scale cremators are appropriate for such 
small-scale cremators because of the relatively small mass of 
pollutants emitted. 
'Small-scale' is defined by reference to a maximum door opening size 
and a maximum length of the primary chamber. 

The Guidance then goes on to specify which clauses of the full-scale cremator 
must be implemented. 

In the writer's opinion, attentive observance of the clauses specified would 
result in a small-scale installation rather complex as regards chimney and flue 

There is little incentive for system and, in total, rather expensive, 
manufacturers and operators to follow this route. 

An alternative, which is available from at least one manufacturer, is to build 
what is effectively a small primary chamber to receive the remains for infant 
cremation. Gases from the combustion in this chamber are then to be fed to a 
full-scale cremator (which must be in full, normal operation in compliance 
with its PPC permit) for destruction in the secondary chamber and eventual 
emission abatement system. 
With this configuration, it is simple to have combustion conditions in the 
small-scale cremator chamber which afford the best opportunity for there to be 
cremated remains. 

The small cremator must be interlocked suitably with the full-scale cremator. 

It is envisaged that the cremator could be table-top mounted for convenient 
operation 

Very few such small-scale cremators have been installed over the last 5 years 
and it is suggested that the industry could look again at the use of such 
cremators. 
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Summary: 

Providing care is taken with the cremation conditions and providing operational 
pressures allow for a slow cremation at a lower temperature in the primary 
chamber than with adult cremations, a full-scale cremator can reasonably be 
expected to provide some remains from an infant cremation, but not always. If a 
small-scale cremator is installed alongside a full-scale cremator, and integrated 
with its operation, the chances of obtaining cremated remains are much better. 

Meaning of technical terms used in this document 

Calcination: A process by which compounds of calcium - which make up most of the bone 
structure of animals - react with oxygen at high temperatures (typically more 
than 800 0C) to form calcium oxide, which is a white colour. 

When small particles in a chamber or a pipe are picked up in a stream of gas or 
air and transported along in the gaseous stream. This usually happens in a 
cremator if the speed of gases or flames is high enough to pick up solid 
particles and carry them out of the cremation zones into the chimney or flue 
system 

Entrain: 

Occurs when a liquid (or a solid) is changed to vapour by the application of 
heat. 

Volatilise: 

Muffle: A name given to a furnace in which heat is applied to a furnace chamber from 
the outside of that chamber. 

Inert oxide A compound which will not normally react further in air. for example calcium 
oxide 

Commercial and operational issues 

Within the context of a working crematorium, the operability of a cremator under special 
conditions and the costs of operation come into daily management issues. These issues too 
must fit smoothly into the questions surrounding infant cremations. 
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At this time, the costs of such cremations are met in a number of ways, including by bereaved 
parents, and for changes to the present arrangements to be successful there must be 
appropriate solutions. 

The influence of organisational, financial and capacity issues on the design and functioning of 
crematoria is outside the writer's area of expertise and it is recommended that industry 
representatives with expertise in what impact changes in cremation practice might have be 
invited to contribute. 

Cremation in other parts of the world 

Europe 

The cremation culture and equipment used in the UK is not the only way to dispose of human 
remains, although cremation in the rest of Europe is similar - driven as it is by a commonality 
of environmental regulation. The cremators used, and the legislation which controls their use 
are mostly (but not all) the same, but funeral practices do differ. 

The most common cremator type in Germany has a different construction. It is called the 
tEtage' or 'DurchfalV oven, and the chambers of the cremator are stacked vertically. The 
coffin is charged into the top chamber. When partly burned, the remains fall into the next 
lower chamber, and then finally into the third or "ashing* chamber from which the completed 
cremated remains are retrieved. This type of cremator tends to be more energy-efficient (after 
coming up to normal working conditions), and is very suitable for continuous operation. 

The difference in practices centre on the relationship of when the cremation takes place as 
opposed to when the farewell ceremonies take place, and this influences a number of details 
of practice. . 

Some countries (for example Scandinavia and German-speaking countries) have farewell 
ceremonies soon after death but the coffin is stored for cremation at a later date - sometimes 

' several weeks after the farewell ceremony. Consequently, the cremation is almost a 
'production line' operation, carried out separately from family participation. This enables the 
actual cremation process to be planned in an orderly manner and it also enables extended 
periods of operation to be used (even 24 hour operation), with more efficient use of energy 
and facilities. 

It is not uncommon for a single cremator to carry out as many as 5,000 cremations in a year 
(for example in Moscow) compared to an average a few hundred per cremator per year in the 
UK - in the same make of cremator! There are tantalising savings of energy and greatly 
reduced wear of the cremator construction - there being no repeated start-up and shutdown of 
the unit each day. 

The crematorium is still operated in a most dignified and tasteful way and cremated remains 
are returned to families. 
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The remainder of Europe tends to cany out cremations as in the UK, and the family is present 
at the farewell ceremony at the crematorium, with cremation immediately thereafter or within 
the same day. There is one noticeable difference in that is common for the whole process to 
include family meals or refreshments in elegant and purpose-designed facilities, (whilst the 
cremation is taking place in the crematorium building), finishing with the presentation of the 
cremated remains to the family to be taken away. 

A solemn, dignified and effective way, which is held to assist and promote closure for the 
family. 

Asia 

There are a wider range of practices used throughout Asia with big differences according to 
the ethnicity of the populations. Environmental protection is an ever-growing need in Asia 
and modern crematoria are moving towards close regulation, with advanced cremators and 
emission abatement systems. 

The practice in Japan is quite different, and there are more than 1,200 crematoria throughout 
the country. The cremator is constructed differently, and the base is removable, so it can be 
moved in and out of the cremator on wheels. Coffins are inserted into the cremator on 
'chariots' on which they bum. After the completion of cremation the remains, still on the 
vehicle, are removed, allowed to cool and then placed in a room set aside for families who 
then select pieces of bone of the deceased for retention. 

In China, there are exceptionally wide differences in practices, from country communities 
employing simple and inexpensive but polluting cremators to very sophisticated 
arrangements. 

Here the coffin and body together can weigh 250/300 kg of which all but 50 to 70 kg or so is 
wood. The coffins are formed from solid wood, (often sandalwood for those who can afford 
it) which is hugely expensive, with a shape rather like a hollowed out tree trunk. The 
cremation time is correspondingly long. 
European style coffins are becoming more common, being cheaper, and in major city 
communities the funeral practices are being adapted to the needs of large modem societies. 

Practices differ again on the Indian continent, with the needs of religious practices influencing 
what happens at cremation. The most obvious difference is the need for there to be smoke 
visible from the cremation, to signify the passage of the soul of the deceased to another life. 
This practice is unavoidable with open funeral pyres, but more difficult with modem 
cremation which is specifically designed to avoid smoke emission! 
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New World 

Practices differ yet again, essentially because there are a veiy large number of small 
geographically separate communities. Of course, the major cities are very different, and 
modern intensive crematoria have to be built. 
Small 'country towns' will have few cremations and it is common for the funeral director also 
to own a single cremator in which that town's cremations are performed. The tempo of 
operations matches the needs and it us usual for gentle and slow cremation to take place -
perhaps over a few hours per cremation. 

Australia and New Zealand follow similar practices for much the same reasons, although the 
major cities have crematoria which are indistinguishable from those in the UK. 

Dr Clive T Chamberlain 
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1. Qualifications and Experience 
I have been employed as Scientific Lead and Team Leader for the Anthropology, Archaeology 

and Ecology Department at Cellmark Forensic Services since September 2010. I hold a 

Doctoral degree (PhD) in the subject of Forensic Anthropology from the University of Glasgow, 

a Master of Science degree (MSc) in Osteology, Palaeopathology and Funerary Archaeology 

from the University of Sheffield, and a Bachelor of Arts degree (BA Hons) in Archaeology and 
Ancient History from the University of Manchester. 

I have worked as a Biological Anthropologist and Archaeologist for approximately 19 years and 

I have approximately 15 years forensic casework experience, specialising in the excavation and 

examination of decomposed, burnt, fragmented and commingled human remains from scenes 

of crime. I specialise in the analysis of fragmented, burnt and commingled bone and I have 

undertaken research on the taphonomy of burnt human bone, and the colour changes and 

fracture patterns which occur as bone is burnt. I researched and examined Bronze-Age 

cremation burials at Glasgow University for approximately eight years and have published 

extensively on this subject in archaeological journals. I have undertaken a wide range of 

forensic casework relating to burnt human remains which includes the recovery, examination 

and reconstruction of burnt, fragmented and commingled remains from fatal fires in houses, 

cars, aircrafts and military vehicles. I have also recovered, examined and reconstructed burnt 

fragmented bone from victims of war crimes, terrorist incidents, individual and multiple 

homicides in the UK where bodies have been burnt in attempts to dispose of evidence. I have 

examined burnt adult and juvenile bone from archaeological and forensic contexts and have 

also been required to distinguish between burnt human and non human bone from fatal fires 

and large bonfires. I have produced numerous witness statements relating to burnt and 

fragmented remains and given evidence in court and at inquest on my anthropological 

examinations of burnt remains. 

I am registered with the College of Policing and National Crime Academy as an Expert Advisor 

in Forensic Anthropology and Archaeology and I am a member of the Home Office Forensic 

Provision Expert Panel advising UK DVI on Forensic Anthropology. I am a member of the 

Forensic Science Society, the British Association of Biological Anthropologists and 

Osteoarchaeologists, the British Association for Forensic Anthropology and the British 

Association of Human Identification. I am a lecturer and board examiner for the Diploma in 

Forensic Human Identification, run by the Faculty of Forensic Law and Medicine, Royal College 

of Physicians. 
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2. Background and Introduction 

This report relates to findings from the Rosendale Investigation initiated on 10th of December 

2012 by Mike Rosendale, Head of Schools and Community Services, on behalf of City of 

Edinburgh Council. It was set up in response to questions raised by SANDS Lothians, a local 

stillbirth and neonatal death charity (Bruce, 2013, 2). The concerns related to the cremation of 

babies (foetuses, neonates and infants) at Mortonhall Crematorium and practices surrounding 

the recovery of their ashes. These concerns were prompted by the response to an enquiry 

made to the Bereavement Services Manager at Mortonhall about the cremation of a child 26 

years ago. The parent had been informed at that time that no ashes had been recovered, but 

examination of the records kept at Mortonhall indicated that ashes had been interred in the 

Crematorium's Garden of Remembrance. The subsequent media coverage led to a large 

number of enquiries from bereaved parents seeking to establish whether ashes had been 

recovered from the cremation of their babies. The findings of the investigation can be found in a 

document dated 15th January 2013 (Bruce, 2013). 

{ 

Fundamental to this anthropology report are apparent discrepancies in the information given to 

bereaved parents which relate to the survivability of foetal and neonatal remains following 

cremation. The Mortonhall Investigation found current national guidelines issued by The 

Institute of Cemetery and Crematorium Management (ICCM) indicated that parents "..should 

be informed that there might not be any ashes resulting from the cremation" (Bruce, 2013, 

Appendix 1: 2). They also identified that the Federation of Burial and Crematorium Authorities 

(FBCA) guidelines were in agreement with this, emphasising parents must be informed that 

"when a baby is cremated there are sometimes no ashes recovered. This depends on the 

length of the gestation period, with the likelihood of recovery of ashes increasing with the length 

of gestation" (ibid). 

Both of the above statements make it clear that parents should be informed of the potential for 

no ashes to be recovered (or that there might not be any ashes1), but it is also implicit in the 

same guidelines that the reverse could be true, i.e. there could be survival of ashes depending 

on the gestation period of the baby. With this in mind, the following observation is particularly 

The term "ashes" used in this context requires clarification as does the difference between there being no ashes 

and no ashes being recovered. See Sections 7.1 and 8.1 
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significant: "Information provided to bereaved parents by NHS Lothian in May 2012 indicated 

that "there will be no retrievable cremated remains of your baby following cremation at 

Mortonhall Crematorium" (ibid: 3). This statement is very definite regarding the survival and 

recovery of ashes from this particular Crematorium and it includes no caveat relating to the age 

of the foetus as provided by the FBCA. There is further conflicting information relating to the 

crematorium: 

"At Mortonhall, prior to May 2011, parents and carers were advised that the recovery of 

ashes could not be guaranteed. However, the paper based records in use before 2001 

generally indicate that recovered ashes were interred in the Garden of Remembrance. 

Computer based records introduced in 2001 and still in use indicated that there were generally 

no ashes" {ibid). 

It is not at all clear from the above information whether foetal and infant remains did survive 

cremation and / or the recovery process at Mortonhall and if they did, where the remains were 

interred and what information the parents were given. Clarification of all these issues is not 

within the scope of this report which addresses only certain aspects of the investigation. The 

key findings from the preliminary investigation which are of direct relevance to the expert 

anthropology report relate to the survival of foetal and infant remains during and after the 

cremation process, working practices surrounding the type of cremator used and recovery of 

ashes from the cremators. 

3. Request 

In January 2013, I was approached by Dr Marjorie Turner, Consultant Forensic Pathologist at 

the University of Glasgow, on behalf of the Right Hon Dame Elish Angiolini, DBE QC, in relation 

my expertise in the analysis of cremated remains. Dr Turner asked if I would be able to provide 

assistance to Dame Elish who is leading an independent inquiry into the cremation of babies at 

Mortonhall Crematorium. I agreed that I would be able to assist and there followed a series of 

telephone conversations between myself, Dame Elish and Claire Soper, a member of the 

Mortonhall Investigation Team. 

On the 17th October 2013, together with David Hartshorne, Commercial Director at Cellmark 

Forensic Services, I met with Dame Elish and Claire Soper at the Principal's House, St Hughes 
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College, Oxford. During the meeting it was identified that the expert opinion of an anthropologist 

could assist the investigation by providing accurate information on the following: 

• The development and ossification of the human foetal and neonatal skeleton 

• How the human body (bones and soft tissue) are modified by the cremation process 

• The gestation period at which the foetal skeleton is able to survive the heat it is exposed 

to during cremation 

• Factors which affect the survival of the skeleton post-cremation 

- • • How the type of cremator used and the methods of recovery of remains from it would 
! affect the survivability of the bones i 

4. Scope and Purpose of Report 

In order to address the areas outlined above it was agreed that the anthropology expert report 

would contain an assessment and review of the following. 

1. Skeletal development in the foetus and infant 

2. The cremation process, how it affects the body and the skeleton 

3. The survivability of foetal and infant remains during and after cremation 

4. The relationship between the survival and recovery of remains and the methods used to 

cremate them and retrieve them from the cremator 

5. The accuracy of current advice provided by funeral directors and / or crematoria staff 

Point 4 would take into consideration information provided by the combustion expert Dr Clive 

Chamberlain and a review of photographic images of cremated foetal remains from the private 
crematoria at Warriston and Seafield in Edinburgh. . 

5. Technical Note 

5.1 Appendices and archive 
A diagram of a neonatal skeleton is provided for reference purposes in Appendix One, a 

glossary of terminology used in the report is provided in Appendix Two, a list of sources of 

metric data for foetal and infant remains is provided in Appendix Three, and a bibliography of 

texts referred to in this report can be found in Appendix Four. A full record of the work 

undertaken within the laboratory in relation to this work has been retained in the archive at 
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sufficient notice is given. 

5.2 Terminology relating to foetal age 
It should be noted that there is a difference between gestational and conceptional or fetal age. 

Gestational age refers to the length of pregnancy after the first day of the last menstrual period 

(LMP) and is usually expressed in weeks and days. Conceptional age is the true fetal age and 

refers to the length of pregnancy from the time of conception (Mongelli, 2012). Fertilisation can 

not occur till ovulation has occurred approximately 14 days after the first day of the menstrual 

period. As such conceptional age is always approximately two weeks behind gestational age 

(ibid). Gestational age is more frequently used because the actual day of conception is often 

unknown, whereas the LMP can usually be determined. For further terminology relating to foetal 

and infant age see Appendix Two. 

> ^ • 

5.3 Comparative Data and Related Research 
A great deal of the literature relating to cremated bone is based on experimental research using 

archaeological human remains or modern animal remains. This information covers a range of 

topics and is easily accessible. However, primarily for ethical reasons, there is has been little 

research involving modern cremated human adult remains and even less focusing on foetal and 

infant remains. Because of this there is hardly any scientific data available for reference 

purposes when it comes to providing an evidence based opinion on the survival of foetal 

remains during and after cremation. When considering the survivability of foetal remains during 

and after the cremation, the limited reference data must therefore be supplemented by 

knowledge of skeletal development, how cremation affects the body, visual examination of 

relevant images from modern crematoria and familiarity with findings from research on non-

human and ancient human remains. 

6. Skeletal Development in the Foetus and Infant 

6.1 Development and ossification of the foetal and infant skeleton 
Bone develops from the primitive mesenchymal tissue of the embryo in a process called 

ossification. There are two types of ossification; intramembranous and endochondral (Scheuer 

and Black, 2000: 21-24). The essential difference between the two is the presence or absence 

of a cartilaginous phase. 
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In intramembranous ossification there is direct mineralisation of a highly vascular connective 

tissue membrane. Some of the mesenchymal cells differentiate into osteoblasts at primary 

ossification centres and they secrete new bone matrix which calcifies. This occurs in some of 

the flat bones of the skull, the facial bones, the mandible and the clavicle (Scheuer and Black, 

2000: 21-22; Gray, 1977:1168). 

In endochondral ossification a cartilage template composed mainly of collagen is first formed 

Osteoblasts sitting just beneath the outer membrane of the 

cartilage deposit bone around the outside of the cartilage shaft, this membrane develops into 

the periosteum and produces compact bone. At the centre of the cartilage model, the cartilage 

is removed by chondrocytes, there is infiltration of blood vessels and mineralisation occurs 

forming the cancellous bone. Osteoclasts which are active on the inner surface of the bone 

work in apposition to the osteoblasts, removing and remodelling bone so that it can increase in 

diameter (Scheur and Black, 2000: 24; White and Folkens, 2005: 46). Bones formed by 

endochondral ossification include the limb bones, the vertebrae, the ribs and the basi-cranium 

(ibid, Sanders, 2009). 

out of the tissue membrane. 

Two types of bone are formed during intramembranous and endochondral ossification; compact 

and cancellous (also known as cortical and trabecular respectively). Compact bone is 

composed of parallel columns along the long axis of the bone and it forms the shaft or cortex 

(outer surface) of the bone. Cancellous bone is arranged in a lattice structure orientated along 

the lines of stress and it provides structural strength within the bone. Cancellous bone is laid 

along fibres of the mesenchyme and compact bone is laid beneath the periosteum (Biswas and 

Iqbal, 1998: 57). 

The bone has to grow lengthways as well as in diameter and in the long bone this is achieved 

by means of a growth plate at the end of the shaft of the bone. New bone is deposited between 

the growth plate, also known as the epiphyseal plate, and the end of the diaphysis (the shaft) 

which is termed the metaphysis. (White and Folkens, 2005: 46). Once the baby is born, 

secondary sites of ossification develop within the cartilaginous epiphyses which are separated 

from the metaphysis by the growth plate. Controlled by hormones and genes and influenced by 

other factors such as health and nutritional status, bone growth continues at the metaphysis 

until such a time that it has reached its predetermined size. Cells at the growth plate then stop 

dividing and the primary and secondary sites of ossification (the main part of the bone and the 

epiphysis) fuse together in a process called epiphyseal fusion or closure (Biswas and Iqbal, 



Report of Julie Ann Roberts 

Lab Ref: CFS/917413/13 / Mortonhall Crematorium Investigation 

Page 8 of 34 

Cellmark Forensic Services 

1998: 59; White and Folkens, 2005: 47). Epiphyses will ossify and fuse at different ages in 

different bones from early infancy through to the age of up to 25 - 29 years when the medial 

end of the clavicle finishes development (Scheuer and Black, 2000). 

On a molecular level, bone tissue is a composite of organic and inorganic material, protein and 

mineral. The protein is collagen which constitutes about 90% of the bones organic content. The 

mineral component is hydroxyapatite, a form of calcium phosphate. Crystals of this mineral 

impregnate the . collagen matrix to form a weave of protein and minerals. The mineral 

component gives the bone its hardness and rigidity, whilst the protein component is rubber-like 
and flexible (White and Folkens, 1991: 19). The composition of bone is highly relevant when 

considering the effects of cremation on bone and expectations regarding its survival of the 
process. 

Scheuer and Black cite the clavicle as being probably the first bone in the human body to show 

evidence of bone development in the sixth week of foetal life (2000: 23). In a study of 

ossification of the limb bones in 728 foetuses ranging in age from 8 to 26 weeks, Bagnall et ai 

found that primary ossification centres showed at approximately. 9 weeks of conceptional age 

(Bagnall et a/., 1982). They also observed that there was a predictable order to this ossification 

whereby the centre of the humerus appeared first followed by the femur, radius and ulna which 

appeared simultaneously, the tibia and then lastly the fibula (ibid). 

The rate of growth differs between the upper and lower limb bones. In early development the 

upper limb bones are longer than the lower limb bones due to their earlier ossification and faster 

growth rates (Sanders, 2009: 6). From 19 weeks gestation until birth, however the lower limb 

bones grow faster than the upper limb bones and the reverse becomes true (ibid). Studies have 

shown that there are also differences between the growth rates of bones on the right and left 

sides of the body in utero, with growth of the humerus, tibia and fibula being favoured on the left 

side and growth of the femur being favoured on the right (Bagnall et a/., 1982). In terms of 

recognition of skeletal elements, Scheuer and Black (2000) note that by 12-13 weeks gestation 

bones such as the femur are distinct enough for identification (Sanders, 2009). This is also 

illustrated by the data in Table One. 

In terms of weight of the skeleton, this increases with age during the foetal period and continues 
to increase after birth at approximately the same rate until the early teens (Trotter and Hixon, 

1974). The greatest proportionate contribution to total skeleton in the foetus is the skull (ibid). 
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Table One summarises the maximum lengths of some of the bones which are easily identifiable 

in the foetus and infant. References for individual sources are given in Appendix Three. The 

majority of the data is derived from a collection used by Fazekas and Kosa (1978) which 

comprised 138 spontaneously aborted white European foetuses. The measurements were 

taken from dry bone as opposed to ultrasound scans, and age is given in weeks. This age was 

taken from maternal history and it is not specified whether this means weeks in conceptional 

age or weeks in gestational age. A commentary by Schutkowski (1987) on the collection (which 

he used for his research into sex determination of foetal skeletons) refers to their age in lunar 

months which equates to gestational age (Black, 2000:6). 
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Table One: Measurements of unburnt foetal and infant bones 

Maximum Length (mm) Age 

6? Rib* Humerus Tibia Clavicle Scapula Pelvis Femur Occipital* Mandible 

(body Igth) (Ilium) 

Weeks 

11.0 8.5 6.0 12 2.7 8.0 8.2 4.5 8.8 4.8 

10.2 11.1 7.1 14.0 12.4 5.7 12.4 14 4.0 9.6 

22.5 16.3 11.6 20.7 17.4 16 5.9 13.0 19.5 9.7 

23.4 18 14.2 19.4 15.0 27.2 25.8 12.0 26.4 7.7 

17.6 22.7 17.2 33.4 31.8 15.6 32.6 28.5 20 9.5 

16.5 35.7 32.6 22 10.6 19.2 24.5 18.8 35.1 34.5 
QK Q 
WW. w 21.5 Oft Q «-w« w on o QR d 

WW. w 
-av « 
W ( . w 

IQ * I w, w A n  Q -r w. w 24 •11 p 
a i • w 

28.3 22.3 39.9 19.6 41.9 38.0 26 13.1 22.6 40.7 

47.1 42.0 28 14.1 24.2 30.3 23.1 43.9 44.2 21.3 

31.3 24.5 46.7 22.1 48.7 43.9 30 14.7 26.0 45.8 

48.6 17.0 27.7 35.6 26.6 52.5 50.4 25.1 55.5 32 

59.8 52.7 34 19.3 30.0 37.1 28.1 54.2 53.1 26.8 

20.8 31.7 37.7 29.3 57.3 55.5 28.7 62.5 54.7 36 

42.6 60.1 38 23.4 34.7 33.1 60.4 61.3 32.1 69.0 

44.1 35.5 61.6 64.9 34.5 74.4 65.2 40 26.5 36.5 

Perinatal 

65.2 75.4 66.8 

Months 

72.14 1 

1.5 72.4 86 

100.7 84.83 3 80.6 

(0-6m) (0-6m) 88.4 112.2 99.26 6 

44.4 39.3 

110.06 9 

(7-12m) (6-12m) 119.57 12 105.5 136.6 

54.1 49.2 

*Cranial bone, pars lateralis 

**6,h Rib chosen as a typical rib 
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6.2 Factors affecting development and maturation of the skeleton 
Rates of increase in the size and maturity of bones differ between the sexes and this is evident 

before birth. There is also a difference in the timing of ossification of bones and mineralisation 

of teeth (Scheuer and Black, 2000:4). In their research Bagnall et al. (1982) observed that the 

female foetus is in advance of the male in terms of skeletal maturation after 21 weeks. After 

birth skeletal maturity continues to be more advanced in girls than boys but bone mineral 

density is significantly less in girls than boys, the latter having a higher mineral density and 

larger long bones (Scheuer and Black, 2000:4) 

Sanders (2009) summarised a number of studies which focused on femoral lengths of neonates 

and foetuses of different ancestries. In one study (n=450), it was found that the femur length of 

Indian neonates was significantly longer than that of Malaysian and Chinese neonates (Lim et 

2000 in Sanders, 2009: 18). In another study which took femoral measurements by 

ultrasound from 39 Asian, 31 black, and 100 white foetuses of 15 to 20 weeks gestation, it was 

found that the femur lengths of the Asians were shorter than expected and those of black 

fetuses were longer than expected. (Ship, 2001 in Sanders, 2009:18). 

al. 

In a research project which examined the weight, density and percentage ash weight of bones 

from foetuses through to elderly adults (see Section 8.1), Trotter and Hixon (1974) found that 

the unburnt bones of Negroid foetuses were on average heavier than those of the Caucasoid 

foetuses and the bones of the males were generally heavier than those of the females. These 

differences were not statistically significant, but there were significant differences between the 

lengths of the Negroid and Caucasoid long bones, the former being longer than the latter in four 

types of long bone tested, (ibid). 

Factors such as maternal health and nutrition, disease and environmental pollution can all affect 

the growth and development of the skeleton in utero and in infancy (Scheuer and Black, 2000: 

Lobo and Zhaurova (2008:) stated that "It is difficult to overemphasize the 

importance of prenatal environment to a developing fetus \ They were speaking with reference 

to birth defects in particular but they did include skeletal malformations in these, for example, 

the increased risk of cleft lip and/or palate, stillbirths and low birth weights associated with 

smoking during pregnancy. It is worth bearing in mind when looking at unburnt and burnt foetal 

skeletal remains that the pregnancy may have ended in spontaneous abortion or stillbirth 

because the baby was not developing normally. As such the bones may be smaller and 

perhaps not as well developed as they would be in a healthy foetus of the same gestation. 

5). Indeed 
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6.3 Dental development 
Although teeth are not part of the skeleton it is important to mention their development in this 

context as they are capable of surviving the temperatures attained during the cremation 

process, particularly when they are unerupted and protected by the jaw. 

The onset of tooth formation starts with the first deciduous incisor between 14 and 16 weeks 

after fertilization (15 and 17 weeks gestation). This is followed 2 weeks later by the second 

incisor and then a week after that the canine starts to form. Deciduous first molars are initiated 

around 15 weeks after fertilisation and second molars 3-4 weeks after that when the foetus is in 

its 18th -19lh week of life (Hillson, 2002: 121). 

In the anterior teeth (the incisors and canine), dentine and enamel is deposited from one central 

point in the middle of the incisal edge. In the molars, each cusp will develop as a separate cone 

initially but ridges then spread out from their sides and they eventually join up to form a 

complete crown. The mineralised occlusal cap of the deciduous first molar is usually complete 

at birth, but it can be very thin and susceptible to damage. The occlusal cap of the second 

deciduous molar is not usually complete at 36-38 weeks although the cusps are joined by 

ridges (ibid: 122). 

The first permanent molar also starts forming in utero around 28-32 weeks after fertilization with 

the lower molars starting to develop slightly earlier than the upper. The other permanent teeth 

do not start to develop until after birth. The permanent incisors (with the exception of the upper 

2nd incisors) are initiated at around 3-4 months followed by the canine approximately one month 

later. The upper 2nd incisors appear around the end of the first year and the premolars and 2nd 

molars start to develop in the 2nd and 3rd years (ibid: 125) 

Numerous charts and tables providing detailed information relating to crown and root 

development in the deciduous and permanent teeth have been compiled (Schour and Massler, 

1940; Moorees et al., 1963, in Ubelaker, 1989; Lunt and Law, 1974 in Hillson, 2002; Moorrees 

ef. al. (1963) modified by Smith, 1991, in Scheuer and Black, 2000) 

As with skeletal development, girls are in advance of boys, with various studies finding a 

difference of as much as a year (Hillson, 2002: 125). The difference between the sexes is 

greater in black girls and boys (double that seen in whites) and black children achieved each 

stage of dental development on average 5% earlier than white children (ibid). 
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7. The Cremation of Human Remains 
The discussion below focuses solely on the changes which the human body undergoes when it 

is cremated. It is outwith my sphere of expertise to comment on the technical aspects of the 

cremation process, for example how the cremator works and various legislation surrounding the 

cremation process. Expert opinion on this can be found in the specialist statement of Dr Clive T 

Chamberlain, produced for this investigation and made available to me for reference. 

7.1 "Ashes" versus "Cremated Remains" 
Before entering into a discussion of the cremation process and Its effects on the human body it 

is useful to consider the terms "ashes" and "cremated remains" The two often appear to be 

interchangeable in the literature although it could be debated that there are subtle differences 

between them. It could be assumed that the cremated remains of an individual comprise only 

the calcined bones which remain following complete combustion (see Section 7.2). However, 

unless these are all carefully separated out from any extraneous material it is possible that the 

remains might include other burnt artefacts such as clothing, personal items and a percentage 

of the coffin (see also report of Dr Clive T Chamberlain). 

The term "ash" is defined by The Oxford Compact English Dictionary (OCED) as "the powdery 

residue left after the burning of any substance" (1996: 52) and the plural "ashes" is defined as 

"the remains of a human body after it has been cremated" (ibid). If that definition is accepted, 

then "ashes" are the just the surviving calcined bones of the individual who was cremated and 

they do not include any other material that was burnt at the same time. 

The above discussion has implications for the information given to the parents of babies who 

were cremated at Mortonhall. For example, it seems highly unlikely that even if a foetus was of 

a very young gestational age there would be no cremated remains left, if the coffin and personal 

effects were included in that definition. Skeletal development has already been summarised in 

Section 6 where it was identified that the process of ossification begins as early as the 6th foetal 

week of life and individual bones are recognisable at 12 to 13 weeks. The section that follows 

will include an examination of the stage at which foetal remains are capable of surviving the 

cremation process and becoming "ashes" which could potentially be returned to grieving 

parents. 
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7.2 What happens to the body when it is cremated? 
When the body is subjected to extreme heat it will undergo a number of predictable changes; 

the skin will harden and split, the subcutaneous fat and muscle will burn, there will be 

dehydration and oxidation of the organic component of the body (including the organic 

component of bone) and eventually, at temperatures in excess of around 1000 C0, there will be 

re-crystallisation of the mineral component of the bone (Holden et a/., 1995; DeHaan and 

Nurbakhsh, 2001; McKinley, 1994; Shipman etal., 1984). 

As bone is heated, proteins will undergo a process of denaturation. The water that is found in 

the organic component of bone is removed at between 300 and 500 0° (Harsanyi, 1993 in 

Fairgrieve, 2010: 138). At temperatures above 700 C0 the water contained within the mineral 

component of bone is also lost and Calcium Oxide (CaO) is formed. It has been suggested that 
the formation of CaO is linked to skeletal maturity (ibid). 

It is important to note that once complete combustion of the organic component of the bone has 

occurred, the amount of DNA present is much reduced if not lost completely. Standard DNA 

analysis techniques (eg. SIR analysis of nuclear DNA or mitochondrial DNA analysis) used to 

obtain DNA profiles from unburnt or charred remains have had very limited success when 

applied to calcined bone, therefore positive identification of the deceased following complete 
cremation is generally not possible (McDonald, pers. comm.) 

Exposure to extreme heat will cause visible changes to bone and, at sufficiently high 
temperatures, alteration of its microstructure. In laboratory conditions it has been proven that 

the colour of bone changes progressively and predictably as it is heated. These colour changes 

range from pale yellow, through to red /brown, black, blue, grey and finally white, when all the 

organic matter has combusted and the bone is calcined (Shipman et a/, 1984; Hoick, 1986; 
Holden etal., 1995). 

Studies at both macroscopic and microscopic levels generally agree that under conditions of 

extreme heat bone shrinks, splits and cracks. .There is a wide variation in the degree of 

shrinkage reported in different studies, with figures ranging from 2 to 25% reduction from the 

original fresh bone (Nelson, 1992). In the experimentally controlled cases reviewed by Nelson 

the amount of shrinkage was found to be at the lower end of that range averaging between 3 

and 5% (ibid). A study which closely mimicked conditions in a modern crematorium involved the 

cremation of one half of each of five cadavers in a gas oven with a temperature range of 600 to 
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1000 C0. From measurements taken on the preserved unburned half compared to the cremated 

half in the same individual the researcher established shrinkage rates of between 5 to 12% 

(Dokladal, 1971 in Correia, 1997: 227). With regard to the cremation of juveniles, research has 

shown that the bones of neonates and infants contract by an average of 10% (Uytterschaut, 

1993). In one study it was found that the decrease in bone volume which occurs during 

cremation was greater in neonates and infants than adults where the percentage reduction 

never exceeded 13% (Herrmann, 1977 in Uytterschaut, 1993). 

Numerous studies have been undertaken examining the fractures which occur as a result of 

thermal damage to bone (Goncalves et a/., 2011; Schmidt and Symes, 2008; Bontrager and 

Nawrocki, 2008; Buikstra and Swegle, 1989). The majority of experimental studies have shown 

that burning fleshed bone, as in a modern cremation, typically produces characteristic curved, 

transverse, thumbnail, and step fractures, deep longitudinal fractures and warping of the bone 

(Ubelaker, 1989; Bontrager and Nawrocki, 2008; Buikstra and Swegle, 1989). These fractures 

are easily distinguishable from the fractures caused by mechanical damage following 

cremation, although they can actually pre-dispose the bone to this type of damage. Some 

examples of heat induced fractures can be seen on the foetal bones in Images 3, 4 and 6 

Section 8.1. 

In terms of bone and tooth survival, cancellous bone will shrink but generally retain its shape, 

whereas compact bone will shatter into small pieces, un-erupted teeth and roots survive while 

the exposed crowns break apart (Mayne Corriea, 1997:278). The survival of bones and teeth is 

well documented in archaeological cremation burials of up to c. 4000 years old, even where the 

remains are calcined, completely mineralised and brittle (Hillson, 2009; McKinley, 1994, 1996; 

Downes and McGregor, .1995; Roberts, 1995, 1998, 2001; McSweeney, 1995). It has also been 

proven through archaeological and modern crematoria studies that certain bones are more 

likely to survive than others and in summary, the denser bones and those well embedded in 

muscle tissue are found to be most resilient (Mayne Corriea, 1997:278). 

/ 

8. The Cremation Process: Survival of Foetal and Infant Remains 

8.1 The survival of foetal and infant bones during and after cremation 
Where ossification has not begun or is in its very early stages, the cartilage or connective tissue 

prototype for the bone can be lost entirely in the cremation process as all the organic matter in 

the body is combusted. Once the bone has started to ossify, however, it will undergo broadly 
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the same changes as adult bone during the cremation processes. That said, there are some 

differences to take into consideration which relate to the development and maturity of the bone. 

It has already been noted that neonatal and infant bone loses more volume than adult bone 

when burnt and some studies found there was a greater degree of shrinkage in foetal bone. 

Fairgrleve (2010: 138) stated that neonatal bones will burn "more completely" than adult bones 

and less mineral residue will be left following cremation. This is due to a lack of Calcium Oxide 

(CaO) in the bones of young Individuals as the intermolecular cross-links between the collagen 

chains have not yet developed (ibid): 

It is true for adults that bone mineral density and the weight of cremated bone is affected by 

age, sex, stature, diet, activity and even geographical location (Van Deest et a/., 2011). It 

follows that some of these criteria would also apply to foetal, neonatal and infant skeletons with 

more emphasis on the maternal environment (see Section 6.2). Some foetuses and neonates 

may be smaller than usual or have delayed development for their gestational age and therefore 

there bones may be more susceptible to damage from the heat and post-cremation mechanical 

damage. 

In terms of gross anatomy, foetal and infant bones are thinner, smaller, less robust and lighter 

than adult bones therefore they will combust more quickly and at lower temperatures. It has 

been noted that for an adult the whole cremation process takes on average 90 minutes at a 

temperature of 1000 C0 or more, whilst cremation of an Infant or foetus can be completed in 40 

to 60 minutes at temperatures of 700 C0 (Dunlop, 2004). In the same paper, Dunlop noted that 

foetal skeletal remains (he does not state gestation period) could be "discerned quite clearly" 

following cremation at Hull Crematorium (ibid). This is discussed further In Section 8.2. 

Direct evidence that foetal remains can survive the cremation process and that skeletal 

elements are recognisable from as early as 17 weeks gestation (15 conceptual weeks), was 

obtained from two private crematoria, Seafield and Warriston, currently operating in Edinburgh. 

There follows an analysis of photographic images from the crematoria (Images 1 to 6 below) 

provided by Claire Soper from the Mortonhall Inquiry team. They comprise three photographs 

from Seafield showing the cremated bones of foetuses aged 17 weeks gestation, 20 weeks 

gestation and full term, and three photographs from Warriston showing the cremated bones of 

foetuses aged 19 weeks gestation, 22 weeks gestation and full term. Following each image 

there is a list of the bones which are identifiable in that picture. 
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Image 18/1: Seafield, 17 Weeks Gestation (15 foetal weeks) 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/1. 

Bones identifiable on the image include the femur, humerus, mandible, ilium (pelvic bone), the 

pars lateralis and possibly basilaris of the occipital bone (skull), radius, ulna, clavicle and a 

minimum number of 12 ribs. It is likely that the fibula is also present but it is difficult to 

distinguish clearly. 

Image 18/2: Seafield, 20 Weeks Gestation (18 foetal weeks) 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/2. 

Bones identifiable on the image include the right and left mandible closely associated with the 

developing crown of an anterior tooth, the humerus, femur, tibia, fibula, radius, ulna, ilium, 

scapula, clavicle and a minimum number of 15 ribs. 
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Image 3: Seafield, Full Term Stillborn 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/3. 

The image above was slightly over-exposed and the remains were partially obscured by a finger 

making the individual elements slightly harder to recognise despite their larger size. It was 

possible however to identify the femur, humerus, ilium, scapula, tibia, possibly an ulna, multiple 

vertebrae (body and neural arch), a minimum number of 12 ribs and multiple phalanges (fingers 

and toes). 

Image 4: Warnston, 19 Weeks Gestation (17 foetal weeks) 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 
photographs held by City of 

Edinburgh Council. This is 

Production 18/4. 

I 

There is less separation of the bones from associated debris than seen in the images from 

Seafield but it is still possible to identify the humerus, femur, clavicle, a minimum number of 14 

ribs, possibly a scapula and two long bones that could not be assigned to skeletal element. 

Image 5: Warriston, 22 Weeks Gestation (20 foetal weeks) 
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This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 
photographs held by City of 

Edinburgh Council. This is 

Production 18/5. 

Bones identifiable on the image include the femur, tibia, fibula, ilium, possible humerus, 

possible mandible and tooth crowns, unidentified long bones and a minimum of 10 ribs. 

Image 6: Warriston, Full Term Stillbirth 

This Image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This Is 

Production 18/6. 

Bones identifiable in the image above include the femur, tibia, Hum, vertebrae (body and neural 

arch), metatarsal / metacarpals, phalanges (fingers or toes) and a minimum number of 5 ribs. 

Table Two, presents the metric data taken from Images 1 to 6 and compares it to the 

measurements of unburnt foetal bones of around the same age shown in Table One. An 

assumption has been made that the ages shown in Table One are gestational age (see 

previous discussion Section 6.1). The original photographs shown above were taken at different 

scales and so it was not possible to take comparable measurements from them. In order that 

the bones could be measured more accurately they were reproduced at the same scale using 

the ruler in Image 5 and the distance between the grooves in the metal trays which appear in all 
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images. This rescaling is dependent on the distance between the grooves being approximately 

the same. It should also be emphasised, that in some instances the position of the bones, for 

e.g. if they were placed at an angle or not lying flat, may have slightly reduced the accuracy of 

the measurement. Where obvious distortion could be seen, caused either by the cremation 

process (warping and cracking) or the angle of the photograph or bone, not recordable (nr) was 

written in the corresponding data field. 

Table Two: Comparative measurements of foetal bones from Fazekas and Kosa (1978) 

reference data, Warriston and Seafield Crematoria. Measurements taken from Images 1 to 6 

reproduced at same scale 

Age 

(weeks 

Maximum Length (mm) 

) 

Clavicle Humerus Ilium (pelvis) Femur Tibia 

FK WA SE FK WA SE FK WA SE FK WA SE FK WA SE 

16 16.3 19.5 9.7 20.7 17.4 

17 11.5 10 nr 

18 19.4 25.8 12 26.4 23.4 

19 26 24.5 24 

20 22.7 20 31.8 32 15.6 15 32.6 31 28.5 27 

22 24.5 34.5 35 16.5 17 35.7 33.5 32.6 32 

24 26.9 37.6 18.3 35.8 40.3 

26 28.3 39.9 19.6 41.9 38 

28 30.3 44.2 21.3 47.1 42 

30 31.3 45.8 22.1 48.7 43.9 

32 35.6 50.4 25.1 55.5 48.6 

37.1 34 53.1 26.8 59.8 52.7 

37.7 36 55.5 28.7 62.5 54.7 

38 42.6 61.3 32.1 69 60.1 

40 44.1 64.9 nr 53.5 34.5 35 28.5 74.4 59 71 65.2 

FK = Fazekas and Kosa, WA = Warriston, SE = Seafield 
nr = not recordable due to damage and distortion by cremation or angle of bone/photograph 
- = image or bone not present 
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It can be seen from the table above that the measurements of the unburnt bones in the 

reference collection and those from Warriston were similar at 18 and 19 weeks. At 20 weeks the 

reference data and that derived from Seafield were almost exactly the same and that was also 

the case for Warriston at 22 weeks. A major difference can be seen in the earlier gestational 

period where the burnt bones from Seafield at 17 weeks were considerably shorter than the 

unburnt bones at 16 weeks. At Full Term, the reference data and that from Warriston were also 

broadly comparable, but at Seafield whilst the pelvic measurement was similar to the reference 

data (although slightly smaller), the humerus and femur were much shorter. 

These results have not been statistically analysed and the sample size is small, so on the basis 

of these findings alone it cannot be determined whether there is a trend for the bones to be 

shorter than normal at Seafield in the youngest and oldest age categories, or whether the 

results are anomalous. They could be a true reflection of the pre-cremation smaller size of the 

foetuses or they could indicate that a greater degree of shrinkage is taking place during 

cremation. If the latter is true, it has not had a detrimental effect on the preservation of the 

bones in question, as they appear from the images to be in a very good state of preservation 

with minimal fracturing caused by thermal or mechanical damage. If the former is true, it could 

be an indication that the foetus was small for its gestational age. It may even have died in utero 

some time before the spontaneous abortion or stillbirth occurred. 

The above analysis within the context of the Mortonhall Investigation provides direct, visual 

evidence that multiple individual skeletal elements can be recognised following cremation in 

individuals as young as 17 weeks. By comparing the metric data to a documented reference 

collection it can also be seen that in the majority of instances, if cremation is conducted 

carefully, there is little alteration to the size and shape of the foetal bones (see also Section 

8.2). 

Experimental research has been undertaken to quantify the percentage of bone (bone ash or 

calcined bone) remaining in human skeletons following cremation. Trotter and Hixon (1974) 

studied skeletons from an early foetal period through to old age. This included 124 male and 

female foetuses of American Caucasoid and Negroid ancestry, which ranged in age from 16 to 

44 weeks gestational age. It was possible to record the ash in even the youngest and lightest 

skeletons, the lightest being a white male of 16 weeks gestation which weighed 3.4 g pre-

cremation. Individual percentage ash weights ranged from 58%, a white female, to 72.3% a 

white male (Trotter and Hixon, 1974: 13). The mean percentage ash weights showed a slight, 
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but significant increase with age, but no statistically significant differences were found with 

regard to sex and ancestry (ibid). Although Trotter and Hixon removed any soft tissue from their 

subjects before cremation, their results for adults were comparable to the findings in research 

by Bass and Jantz (2004)2 conducted on fresh cadavers in modern crematoria. The study by 

Trotter and Hixon is important because it illustrates that even at 16 weeks gestational age (14 

weeks true foetal age) there will be survival of calcined bones or "ashes" following cremation. 

8.2. The relationship between methods of cremation survivability of remains and 
recovery of ashes 

It has been demonstrated in Section 8.1 that foetal remains of 16 weeks gestation and older 

can and do survive complete combustion. It is also apparent from the literature and examination 

of the images from Seafield and Warriston Crematoria that individual bones are identifiable to 

skeletal element from this age. If that is the case then other explanations must be sought for the 

apparent absence of ashes in individuals aged > 16 weeks. It seems that there are only three 

possible explanations: 

1. The ashes have not survived the cremation process due to the way in which they were 
cremated 

2. The ashes have survived cremation but they have been destroyed during the recovery 
process 

3. The ashes have survived the cremation and recovery processes but they have not been 
recognised as human foetal or infant remains 

8.2.1 The ashes have not survived the cremation process due to the way in which they 
were cremated 
Details relating to this can be found in the expert report of Dr Clive T Chamberlain. The aspects 

of cremation which are most detrimental to foetal and infant remains appear to be the jets of air 

introduced into the cremation chamber and direct heat in excess of 1000 C0 (Dunlop, 2004) 

from support burners. Whereas the weight of adult bones ensures that they are not carried out 

of the cremation chamber into the secondary combustion chamber, foetal bones are much 

lighter and so they may be carried through. Ashes are removed from the cremation chamber so 

if foetal remains have been blown into the combustion chamber then they will not be retrievable. 

2 Bass and Jantz looked only at individuals older aged older than 17 years 
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Clearly a less vigorous method of cremation would be of benefit when dealing with foetal 
remains. Lower temperatures of around 600 to 700 C0 are recommended by both Dr 

Chamberlain and Dr Dunlop, a Medical referee at Hull Crematorium. Dunlop also recommends 

that "no forced air is turned on" (2004: 341) and that the coffin containing the foetus / young 

infant is placed in a preheated furnace in a corrugated metal tray with sides3. Dr Chamberlain 

refers to modified practices at Seafield Crematoria and trays such as those described by 
Dunlop can be seen on Images 1 to 6, this report. 

8.2.2 The ashes have survived cremation but they have been destroyed during the 
recovery process 
Recovery of foetal and infant ashes is closely linked to the issue of how the remains are . 

contained during cremation. Clearly there is going to be a better chance of recovering all the 

small bones if they are kept together in a small metal tray which restricts dispersal during 

cremation. The other area of concern is how the ashes are removed once the cremation is 

complete. As previously discussed bones become more brittle and fragile once the organic 

component has been combusted and therefore they are more susceptible to mechanical 

damage. Usual practice is for the ashes to be raked out of the cremation chamber once they 

have cooled down (Bass, 2004; Chamberlain, 2013). This process however, is extremely 

detrimental to delicate foetal and infant bones which may already be fractured due to thermal 

damage. Further fragmentation in combination with their already small size, could lead to 

destruction of the bone altogether or loss amongst any accompanying burnt material. A better 

means of recovery of foetal and infant remains would be to lift them out on a small tray once it 

has cooled down and then retrieve the bones by hand. 

8.2.3 The ashes have survived the cremation and recovery process but they have not 
been recognised as human foetal or infant remains 
The bony parts of the foetal and neonatal skeleton might not necessarily be recognisable as 

skeletal remains to the untrained eye or inexperienced member of staff. At eleven weeks before 

birth there are usually about 800 ossification centres, the bony "pieces" of the skeleton and at 

birth there are approximately 450 centres (White and Folkens, 2005: 47). Whilst some skeletal . 

elements such as the long bones, cranium and ribs are relatively easy to recognise, others such 

as the incomplete vertebrae, the tarsal bones and any newly developed epiphyses could be 

3 This is standard practice at Hull Crematorium 
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confused with other burnt debris. The younger the foetus is, the more difficult it is to recognise 

the components of the skeleton. There is therefore, a potential risk that crematoria staff might 

inspect the contents of the cremation chamber and wrongly conclude that there are no ashes 

surviving. Clearly the issue here is one of training and awareness. 

9. Conclusions 
Greater clarity and more detail are required in relation to the guidelines currently issued by the 

Federation of Burial and Cremation Authorities (FBCA) and many individual Crematoria. 

Currently when discussing the survival of foetal remains and advice to parents, the focus seems 

to be on gestational age alone. There are clearly more factors than this involved, the key ones 
being methods of cremation and recovery of remains. 

Another important factor to consider is skeletal maturity. It has been demonstrated that foetal 

bones do survive the cremation process and they can be identified and recovered from at least 

17 weeks gestation. Perhaps then the FBCA and crematoria staff should be working towards an 

anatomical model, focusing on skeletal maturity in relation to gestational age, rather than 

gestational age per se and viability or non viability of the foetus, when providing advice to 
bereaved parents. 

Key recommendations include: 

• Improved training and awareness in foetal development for crematoria staff. 

• The use of specially designed cremators for foetal and infant remains and / or the 
adaptation of methods used in adult cremators. 

• Improved techniques for the recovery of foetal remains. 
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Appendix One: Diagram of the Neonatal Skeleton 
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Appendix Two: Glossary of Terminology 

i)Terminology Relating to Age of Baby 
(Scheuer and Black, 2000, Appendix 1) 

Embryo: The first 8 weeks of intra-uterine life 

Foetus: From week 9 to birth 

Perinatal: Around the time of birth, from 24 weeks gestation to 7 post-natal days 
Neonatal: From birth to 28 days 

Infant: From birth to 1 year 

Pre-term: from < 37 weeks (258 days) gestation 

Full-term: from 37-42 weeks (259-293 days) gestation 

Post-term: > 42 weeks (294 days) gestation 

Stillbirth: Infant born after gestational period of 24 weeks who shows no signs of life 

Gestational age: The number of days or weeks that have passed since the first day of mothers 
last menstrual period 

Conceptional age: The number of days or weeks that have passed since conception i.e. 
fertilization of the egg. 

ii) General Termionology 
Articulate(s) Adjacent to and joins with, eg. The bottom end of the femur articulates 

with the top end of the tibia to form the knee joint or the base of the 

skull articulates with the 1st cervical vertebra of the neck. 

Basi-cranium The bones of the base of the skull 

Body (of vertebra) The main part of the vertebra that constitutes the weight-bearing portion 

of a vertebra 

Cancellous bone 

/Trabecular bone Spongy, porous, lightweight bone with a honeycomb structure, found 

under compact bone e.g. within vertebra, in the ends of long bones, 
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filling short bones and sandwiched within flat bones. The spaces in 

cancellous bone are filled with marrow. 

Chondrocytes The only cells within cartilage, they produce and maintain the cartilage 

matrix 

Collagen chains Chains of the specific amino acids which form collagen 

Collagen The major protein of the white fibers of connective tissue, cartilage, and 

bone 

Compact bone/ 

Cortical bone Solid, dense bone found in the walls of bone shafts and on external 

bone surfaces including joint surfaces 

Cranium Bones of the skull excluding the mandible (lower jaw) 

Deciduous (dentition) the first set of teeth, (milk teeth) 

Dentine The calcified tissue beneath the enamel in a tooth 

Diaphysis Shaft of a long bone 

Enamel The calcified tissue covering the outer layer of the crown of the tooth 

(smooth outer layer of the tooth) 

Endochondral The formation of bone within a cartilage model 

Epiphyseal plate The area of growing tissue at the end of the metaphysis 

Epiphysis Ends of long bones 

Foramen magnum Large hole at the base of the skull through which the brainstem passes 

and turns into the spinal cord 



Report of Julie Ann Roberts 

Lab Ref: CFS/917413/13 / Mortonhall Crematorium Investigation 

Page 28 of 34 

Cellmark Forensic Services 

Hydroxyapatite The calcium containing constituent of bone and teeth 

ilium Thin bladelike section of one of the two pelvic bones, the part just 

above the hip socket 

Incisal edge the cutting edge of an incisor or canine tooth 

Intermolecular 

cross-links The bonds between molecules 

Intramembranous The formation of bone within a membrane in the absence of a cartilage 

model 

LMP Last Menstrual Period 

Mesenchymal Referring to the mesenchyme or mesenchymal tissue 

Mesenchyme The meshwork of embryonic connective tissue in the mesoderm (the 

middle of the three cell layers of the developing embryo) from which are 

formed the connective tissues of the body (including cartilage and 

bone) as well as blood and the lymphatic vessels 

Metacarpals Long bones of the hand, between the wrist and the fingers 

Metaphysis The expanded, flared ends of long bones, adjacent to the cartilage 

growth plate and epiphysis 

Metatarsals Long bones of the mid-foot 

Neural arch 

(of vertebra) The part of the vertebra which forms the arch behind the body 

enclosing the spinal cord in life 

The structure of enamel and dentine when the crown is complete prior 

to the formation of the root of the tooth 

Occlusal cap 
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Ossification centre The site where bone begins to form in a specific bone or part of bone as 

a result of the accumulation of osteoblasts in the connective tissue. 
- Primary the first site where bone begins to form in the shaft of a long bone or in 

the body of an irregular bone 
- Secondary centre of bone formation appearing later than a primary centre, usually 

in an epiphysis 
The process of bone formation Ossification 

Osteoblast A cell from which bone develops; a bone-forming cell 

Osteoclasts A type of bone cell which resorbs bone during bone remodelling and 

shaping 

Pars basilaris The base part of a bone, in the occipital bone it is the thick, square 
projection in front of the foramen magnum 

Pars lateralis The lateral part of a bone, in the occipital bone, the parts which lie 

either side of the foramen magnum and articulate with the temporal 

bones 

Phalanges Fingers or toes (see appendix one) 

Tarsals Seven irregular shaped bones which articulate together between the 

lower leg bones and the metatarsals to form the ankle and posterior 

foot (calcaneus and talus are shown in appendix one) 
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Appendix Three: Reference sources, measurements of foetal and infant bones 

Foetal measurements 
Gm Rib: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:243). 

Humerus: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:288). 

Pelvis: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:373). 

Tibia: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:414). 

Femur: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:393). 

Clavicle: Derived from Fazekas and Kosa (1978) in Scheuer and Black (2000: 250) 

Scapula: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:270). 

Mandible: Adapted from Fazekas and Kosa (1978) in Scheuer and Black (2000:147). 

Occipital, pars lateralis: Adapted from Fazekas and Kosa (1978) in Scheuer and Black 

(2000:61). 

Perinatal measurements 

Humerus, white male: Adapted from Trotter and Peterson 1969 in Scheuer and Black (2000: 

288) 

Femur, white male: Adapted from Trotter and Peterson 1969 in Scheuer and Black (2000: 394) 

Tibia, white male: Adapted from Trotter and Peterson 1969 in Scheuer and Black (2000: 415) 

1-12 months measurements 

Tibia diaphyseal length, male mean: Adapted from Ginhart, 1973 in Scheuer and Black 

(2000:415). 
Femur diaphyseal length, male mean: Adapted from Maresh, 1970 in Scheuer and Black 

(2000:394). 
Humerus: Adapted from Maresh (1970) in Scheuer and Black (2000:289). 

Clavicle: Adapted from Scheuer and Black (1996) in Scheuer and Black (2000: 252) 

Scapula: Adapted from Saunders et a! (1993) in Scheuer and Black (2000: 271) 
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1. Background and Requests 
Further to the observations outlined in my previous report dated 17th December 2013, I was 

asked to produce an amended report with an extended glossary of terminology, and a 

supplementary report commenting on images of the remains of a 17 weeks old foetus cremated 

at Mortonhall (Images 18/7 to 18/12, to be found in Production Folder 18, held by Edinburgh 

City Council). 

The images were provided to me on 23rd December 2013 by Claire Soper, following a meeting 

with her and Dame Eilish Angiolini in Oxford on the 19th December 2013. The comments below 

should be read in conjunction with my original report dated 17lh December 2013 and my 

supplementary report dated 7th January 2014. 

In addition to this, on the 22nd January 2014, I received an email from Claire Sloper informing 

me that three members of staff from Aberdeen Crematorium visited Seafield Crematorium, 

Edinburgh on the 21st November. There they witnessed the cremation of an 18 week gestation 

male foetus and saw the surviving skeletal remains. It was also noted that the team had taken 

many photographs of foetal remains at the crematorium, the youngest being aged 13 weeks 

and 1 day. 

With regard to the six images supplied to me on the 23rd December 2013 (Images 18/7 to 

18/12) I was asked to comment on the following: 
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• Whether it was possible to identify any individual bones or bone fragments in the tray 
shown in the images 

• Whether it was possible to identify bone residue in the tray shown in the images 

• Whether the presence of residue in the tray could be excluded 

2. Technical note 
A diagram of a neonatal skeleton is provided for reference purposes in Appendix One. Due to 

the sensitive nature of the subject matter, the images referred to in the text below have not 

been included in the report and they can be found in Production 18, held by the City of 

Edinburgh Council. A glossary of the technical terminology used in this report can be found in 

my amended report dated 7,h January 2014. 

3. Review of the Images 
The cremated remains shown in Images 18/7 to 18/12 are those of a foetus aged 17 weeks (it is 

assumed, gestational not conceptional age). All the images are of the same set of cremated 

remains, photographed at different distances and angles. The cremation was undertaken 

overnight with the machine switched off, as this is standard practice at Mortonhall (Soper pers 

comm.). 

During the examination each image was enlarged and reviewed individually. The amount that 

the images could be enlarged was limited by the quality of the original photographs and it was 

not possible to adjust the clarity of the images to gain a better view of the individual fragments 

within the tray. There was no scale in the majority of the images therefore an accurate estimate 

of the size of any possible fragments could not be made. This did not, however, preclude the 

identification of individual bones where they were visible. There follows a summary of my 

observations in relation to each individual image. 
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Image 18/7 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 
photographs held by City of 

Edinburgh Council. This is 

Production 18/7. 

Image 18/7 shows an overview of the cremated remains. The majority of the remains, which 

range in colour from black, through to grey, to white, appear to be in the bottom right hand 

corner of the tray. A collection of what appears to be more finely powdered remains which are 

predominantly white in colour, is located along the left edge of the tray, concentrated at the top 
end. From this image; 

• I cannot identify any individual bones in the tray 

• The small white fragments, particularly those located along the left edge of the tray, 

resemble bone residue 

• I cannot exclude the presence of bone residue in the tray 

Image 18/8 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/8. 

Image 18/8 is a slightly more close up view of the tray. The discrete areas of remains described 

above are also visible in this image. From this image; 
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• I cannot name any individual bones in the tray, but there are some fragments which 
resemble small pieces of bone 

• I can identify material that resembles bone residue in the tray • 

• I cannot exclude the presence of bone residue in the tray 

Image 18/9 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/9. 

Image 18/8 focuses on the largest collection of remains in the bottom right hand corner of the 

tray. The remains comprise multiple fragments of different sizes and colours including black, 

different shades of grey and white. There also appears to be a substance with a greenish / grey 

tinge beneath the bulk of the remains. Some of the fragments appear to have a paper-like 

texture whilst others appear to be denser and more solid. There is a shadow / red discolouration 

in the bottom left hand corner of the image which is an artefact on the photograph. From this 
image; 

• I can identify possible fragments of pelvic bone, long bone and ribs in the tray 

• I can identify material that resembles bone residue in the tray 

• I cannot exclude the presence of bone residue in the tray 
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Image 18/10 

This image has been removed 

from the Report due to its sensitive 

nature, it is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/10. 

Image 18/10 is a close-up view of the collection of small fragments and powdered remains 

located along the left edge of the tray. They are predominantly white in colour, although it can 

be seen in this view that some of the fragments are also light grey in colour. From this image; 

• I cannot identify any individual bones in the tray 

• I can identify material that resembles bone residue in the tray 

• I cannot exclude the presence of bone residue in the tray 

Image 18/11 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 
photographs held by City of 

Edinburgh Council. This is 

Production 18/11. 

Image 8/11 shows the largest collection of remains in the bottom right hand corner of the tray 

and the smaller fragments, which are predominantly white in colour, located adjacent to the left 

edge of the tray. A hand and forearm are also placed in the image for scale. The substance with 

the greenish / grey tinge observed on Image 3 is again visible and it also appears to be present 
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in isolation in thick "plaques" to the right of the largest collection of remains, as well as beneath 
it. From this image; 

• I cannot name any individual bones in the tray with confidence, but there are some 

fragments which resemble small pieces of bone including rib 

• I can identify material that resembles bone residue in the tray 

• I cannot exclude the presence of bone residue in the tray 

Image 18/12 

This image has been removed 

from the Report due to its sensitive 

nature. It is available to view in 

Production 18 in the folder of 

photographs held by City of 

Edinburgh Council. This is 

Production 18/12. 

Image 18/12 is a close-up view of the largest collection of remains in the bottom right hand 
corner of the tray. From this image; 

• I can identify possible fragments of pelvic bone, long bone and ribs in the tray 

• I can identify material that resembles bone residue in the tray 

• I cannot exclude the presence of bone residue in the tray 

{ 

4. Conclusions 

4.1. It was possible to name individual bones (or fragments of) in Images 18/9 and 18/12. 

4.2. It was possible to identify individual fragments of bone, but not to name them, in Images 

18/8 and 18/11. 

4.3. There was material present which resembled bone residue in all of the images 

4.4.1 could not exclude the presence of bone residue in any of the images 
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It should also be stated that the above findings were not immediately obvious. Expertise in 

foetal skeletal anatomy and interpretation of burnt remains was required to identify the 
individual bones and bone residue. It is true to say that examination of the physical remains 

rather than photographic images would make the identification of bones easier but even so, 

untrained or inexperienced staff might find this difficult, particularly in the case of a young 

foetus. 
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Appendix One: Diagram of the Neonatal Skeleton 
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JOINT OPINION OF COUNSEL 

for 

THE INFANT CREMATION COMMISSION and THE 
MORTONHALL INVESTIGATION 

in relation to 

THE INTERPRETATION OF REGULATION 17 OF 
THE CREMATION (SCOTLAND) REGULATIONS 

1935 

INTRODUCTION 

1. We have been asked to provide an Opinion on the meaning of "ashes" in Regulation 17 

of the Cremation (Scotland) Regulations 1935 in the case of the cremation of babies and 

infants. We have been asked to consider the application of Regulation 17 in relation to 

three distinct situations: 

(a) A child born alive who dies early in life ("neonatal infant"). 

(b) A still-born child (defined in section 56 of the Registration of Births, Deaths and 

Marriages (Scotland) Act 1965 as "a child which has issued forth from its mother 

after the twenty-fourth week of pregnancy and which did not at any time after 

being completely expelled from its mother breathe or show any other signs of life"). 

(c) A non-viable foetus aborted or miscarried at less than 24 weeks gestation. 

2. We have been asked to provide this Opinion against the background that there may be 

some controversy about whether, at the end of the process of cremation of non-viable 

foetuses, still-born children and very young infants, what is recovered from the 
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cremator contains any of the remains of the baby. We note that the Commission has 

encountered at least three possible scenarios following such a cremation: 

(a) There is nothing left at all. 

(b) It is possible to identify skeletal remains. 

(c) Although a substance remains following the cremation, it is impossible to say for 

sure whether what is left in the cremator contains any tangible element of the baby. 

The substance could include elements of the cremated body, ash from the coffin 

and ash from items such as soft toys which were cremated with the baby, or a 

combination of these. 

NEONATAL INFANTS 

3. Cremation of neonatal infants in Scotland is governed by the 1935 Regulations. 

Regulation 17, so far as material for present purposes, provides: 

"After the cremation of the remains of a deceased person the ashes shall be 

given into the charge of the person who applied for the cremation if he so 

desires../' 

A neonatal infant which was born alive is plainly, in our view, a "deceased person" to 

whom Regulation 17 would apply (as it would apply to any deceased person). 

4. The term "ashes" is also used in the section of the Cremation Act 1902 under which the 

1935 Regulations were made (section 7). This provides that 'The Secretary of State shall 

make regulations ... directing the disposition or interment of the ashes...". Section 13 of 

the 1902 Act also mentions "ashes" stating that certain provisions in the Cemeteries 
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Clauses Act 1847 "shall apply to the disposition or interment of the ashes of a cremated 

body, as if it were the burial of a body." 

5. The term "ashes" is not defined in the Act or the Regulations; nor have we been able to 

find any case in which the definition of the term in these Regulations has been 

considered. In our view there are two possible interpretations. The first ("the narrow 

interpretation") is that it concerns the remains of the body itself and does not extend to 

the remains of any associated item such as the coffin or any item cremated with the 

body. The second ("the broad interpretation") is that it encompasses all that remains 

following the cremation (other than items which could not, on any view, be regarded as 

"ashes" such as the remains of the coffin's metal fixtures) regardless of whether that 

substance is comprised of the remains of the body itself. In our view, the broad 

interpretation should be preferred. 

6. The aim of statutory interpretation is to ascertain and give effect to the true meaning of 

what the legislator has said in the provision to be construed, 

understanding of this exercise is to give effect to the legislator's purpose: R. (on the 

The modern 

application of Quintavalle) v Human Fertilisation and Embryology Authority [2003] 2 AC 

The statutory purpose and the 687 per Lord Bingham of Cornhill and Lord Steyn. 

general scheme by which it is to be put into effect are of central importance: 

Bloomsbury international Ltd vSea Fish Industry Authority [2011] 1 WLR 1546, para. 10 

per Lord Mance JSC. While an appropriate starting point is that language is to be taken 

to bear its ordinary meaning in the general context of the statute {Rv Secretary of State 

for the Environment, Transport and the Regions, ex parte Spath Holme Ltd [2001] 2 AC 

349 per Lord Nicholls of Birkenhead), the words used fall to be read in the context of the 

statutory scheme and its overall purpose: Bloomsbury International Ltd, he. cit 

Generally speaking, a practical and workable construction, which avoids absurdity is to 

be preferred: cp Shannon Realties Ltd v Ville de St Michel [1924] AC 185 per Lord Shaw; 

Hatzl vXL Insurance Co Ltd [2009] EWCA Civ 223. 



7. The general purpose of the Regulations is to provide a practical scheme for the 

regulation of crematoria. The particular purpose of Regulation 17, in that context, is to 

direct the disposition or interment of the "ashes" which follow "the burning of any 

human remains": Cremation Act 1902, section 7. Specifically, Regulation 17 directs that 

"[a]fter the cremation of the remains of a deceased person" the ashes shall be disposed 

of in one of the ways described in the Regulation. The legislator may be taken to have 

understood that, in our culture, human remains may well be cremated in a container -

typically a coffin. The legislator may accordingly be taken to have understood that what 

remains after cremation of a deceased person may include residue both of the human 

body and of the container in which it was cremated. We imagine that it would be 

impossible both as a matter of practicality - and, indeed, in theory - to separate out 

those parts of the residue which are derived from the body of the deceased and those 

which derive from the container. An interpretation which, even as a matter of principle, 

implied that a distinction fell to be drawn between these two substances would, it 

seems to us, be divorced from reality. If that is correct, then it equally, in our view, 

must be correct that the residue which remains after the cremation of the human 

remains in question should be characterised as "ashes" for the purposes of Regulation 

17 even if, in the particular circumstances, it is possible that no part of the residue has 

been, as a matter of fact, derived from the body. The practical point is that the 

Cremation Authority could not know whether or not that was, in fact, the case. Against 

that background, it seems to us that the word "ashes", as it is used in Regulation 17, 

should be interpreted as referring to the residue (other than things, such as metal coffin 

fixtures, which on no sensible view would fall to be regarded as "ashes") left after the 

cremation of the remains of a deceased person without seeking to distinguish between 

residue which derives from the remains of the deceased and residue which derives from 

the container or other things cremated with the body. 

8. We recognise that the relevant dictionary definition of "ashes" is "that which remains of 

a human body after cremation..." (Oxford English Dictionary, second edition). This 

definition might be taken to support the narrow interpretation. We also acknowledge 

that section 13 of the 1902 Act speaks of the "ashes of a cremated body", a phrase 

which might be taken to imply that the "ashes" are what remains of a "cremated body". 
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But it goes without saying that the "ashes" to which Regulation 17 refers are residue left 

after the cremation of human remains. Unless a deceased person has been cremated 

there will be no "ashes" for the purposes of Regulation 17. It does not, in our view, 

follow - in a case where the deceased person's body has been cremated in a container 

such as a coffin - that the term "ashes" should not or could not be construed to cover, 

compendiously, such residue as is left after that cremation, or, likewise, that the term 

"ashes of the deceased", which is used in Regulation 18, does not cover the ashes which 

We recognise also that breach of 

Regulation 17 would constitute a criminal offence {Cremation Act 1902, section 8), and 

that this consideration might be taken to support a narrow construction of the 

Regulation: see Craies on Legislation, tenth edition at para 19.1.14. But in our view, the 

over-riding point in the context of this case is that the narrow construction would be 

practically unworkable. Indeed, it might deprive the criminal sanction of any practical 

effect if it were to be necessary for the prosecutor to prove that the residue left after 

the cremation of a human body in a coffin included residue from the body and not (or 

not only) residue from the coffin - and that would, itself, be a consideration in favour of 

the interpretation which we have preferred. 

remain after the cremation of the deceased. 

9. We understand that it is possible that what remains in the cremation chamber after the 

cremation of neonatal remains will comprise only residue from the container. It does 

not seem to us that this practical difference alters the meaning to be attached to 

"ashes". That word refers to the residue which remains following the cremation of a 

deceased person, including residue which happens to be residue of the container and 

not the cremated body. We are fortified in this view by the consideration that the 

extent to which the residue includes bodily remains as well as residue from the 

container may depend (as we understand it) on the method of cremation used, and 

might, accordingly change over time. 
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STILL-BORN CHILDREN 

10. Regulation 16 of the 1935 Regulations makes specific provision for the cremation of the 

remains of a still-born child. There is, in our view, serious doubt as to whether or not 

Regulation 17 applies to ashes which may be left after the cremation of the remains of a 

The question is whether or not a "still-born child" is a "deceased 

person" for the purposes of Regulation 17; and the answer to this question is far from 

clear. It seems to us, on balance, that a "still-born child" does fall to be regarded as a 

"deceased person" for the purposes of Regulation 17. It would be highly desirable that 

the Regulations should be amended to clarify this eminently debatable point. 

still-born child. 

11. At common law a still-born child is not a person: Bankton i.2.8. For this reason, such a 

child which has shown no sign of life after being expelled from its mother would not 

ordinarily fall, in law, to be regarded as having "deceased" (although it will be obvious 

that morally and theologically a different view might be held). Consistently with this 

analysis, the system of registration of births, still-births, deaths and marriages in 

Scotland makes specific provision for the registratibn of still-births (Registration of 

Births, Deaths and Marriages (Scotland) Act 1965, section 21): these are not registered 

as deaths. 

12. Against that background, the 1935 Regulations could be regarded as containing 

separate provisions in respect of the cremation of the remains of "deceased persons" 

and (in Regulation 16 alone) for the cremation of a "still-born child" - such that 

Regulation 17 should not be regarded as having any application in the case of the still

born child. Regulation 6 cannot apply to a still-born child (because the certificate 

required is a certificate of death). Many of the other Regulations relate to a "deceased" 

or to a person who "has died", terms which would not, on this view, refer to a still-born 

child. Consistently with this analysis, Regulation 2 of The Cremation (England and 

Wales) Regulations 2008, SI 2008, No. 2841 (which are made under the 1902 Act and 

replace Regulations made in 1930) expressly distinguishes between a "deceased person" 

and a "still-born child" in the definition of "body parts" (and, since these are Regulations 
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13. The key provision which points in the other direction - in the direction of treating 

Regulation 17 as applicable in the case of a still-born child - in our view, is Regulation 18 

of the 1935 Regulations. Regulation 18 requires every Cremation Authority to keep a 

register of all cremations in the specified form. The last column in Form G is headed 

"How ashes were disposed of. Regulation 18 requires this column to be completed "as 

soon as the ashes of the deceased have been handed to the relatives or otherwise 

disposed of.', It seems to us that Regulation 18 requires the inclusion in the register of 

"air cremations - including cremation of the remains of a still-born child. We take this 

view even though certain of the columns would require adaptation for still-births. It 

follows:-

(a) that for the purposes of Regulation 18 at least, a still-born child falls to be 

characterised as a "deceased"; 

(b) that the Cremation Authority is obliged to record how it disposed of the ashes of the 

still-born child; and 

(c) that it is obliged to do so as soon as the ashes have been handed to the relatives or 

otherwise disposed of. 

14. We recognise immediately that it does not necessarily follow from this analysis of 

Regulation 18 that Regulation 17 applies to still-born children. It could quite plausibly 

be argued that Regulation 18 simply imposes a record-keeping requirement and that the 

Regulations contain no statutory requirements as regards the disposal of the ashes of 

still-born children. But it does seem to us that the better construction - if the ashes of a 

still-born child can be the "ashes of the deceased" for the purposes of Regulation 18 - is 
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to read Regulation 17 as covering all those cremations which fall to be recorded in Form 

G. 

15. There are features of Regulation 17 which would not or might not apply in the case of 

still-born children: 

(a) The provision in Regulation 17 for intimation to the "executor of the deceased" 

would plainly not apply in the case of a still-born child. 

(b) In the case of a still-born child, there may be no-one who has applied for the 

cremation (and so no one to whom the ashes would require to be given under 

On the other hand. Form F - which does, by reference to the 

footnote, fall to be completed by the Medical Referee in the case of a still-born child 

as in other cases - proceeds on the basis that an application will have been made. 

Regulation 17). 

16. Even if no-one has applied for the cremation of the still-born child (and so there is no 

one to whom the ashes would require to be given under Regulation 17), Regulation 17 

would still have practical content in the case of a still-born child. In the absence of any 

arrangement of the sort described in Regulation 17, the Cremation Authority would be 

required by that Regulation - assuming it does apply in the case of a still-born child -

decently to inter the ashes in a burial ground or in land adjoining the crematorium 

reserved for the burial of ashes (or to scatter the ashes thereon). 
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NON-VIABLE FOETUSES 

17. There is no specific provision in the legislation for foetai remains. If the pregnancy has 

not progressed to 24 weeks gestation, the provisions in the 1935 Regulations, including 

Regulation 17, have no application. 

THE JOINT OPINION OF 

WJAMES WOLFFE QC 

GORDON S. BALFOUR 

19 March 2014 
Advocates Library 
Parliament House 
Edinburgh 
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Mortonhall Crematorium 

Cremation of Babies - Safe Working Procedure and Protocol 

The following health and safety procedure is written with your safety in mind and 
must be fully complied with at all times by everyone involved in the cremation of 
babies. 

Because of the extremely high temperatures produced by a cremator, there is a 
requirement that everyone involved in the cremation process must wear appropriate 
Personal Protective Equipment (PPE). The items listed below must be readily 
available and the wearing of it strictly enforced. 

PPE requirements: 

Face Visor 

Fire retardant gloves 

Fire retardant jacket 

Safety boots 

Also available, if required, full length leather aprons. 

All PPE must be in good condition and worn correctly at all times during the 
procedure. 
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Cremation: 

Reverence and respect must be shown at all times when handling a baby's remains 

It should be noted that when describing the cremation process, the word "remains" 
includes both the coffin and the body. 

Baby cremations normally occur at the end of the working day when the cremator 
has been shut down and has begun to cool. 
Note: The temperature inside the cremator will still be approximately 800c and full 
PPE must be worn. 

1. Before removing the remains from the refrigerated storage, ensure that the travel 
route from the refrigerated storage to the cremator is free from any obstacles or 
slip/trip hazards and that any other staff in the vicinity are aware of the impending 
cremation. 
The charging trolley should be placed beside the refrigerator door and the purpose 
made metal tray for holding the remains placed onto it. The remains should then be 
placed in the tray and the trolley wheeled to the cremator door. The trolley should be 
adjusted to be at charging height (just above the bottom of the cremator door). The 
long extraction tool must be close at hand, in case it is required during the charging 
process. 

2. Two members of staff (one of whom must be qualified and certificated to cremate 
bodies) will be involved in the cremation, positioned at either side of the charging 
trolley. When ready, one member of staff will open the electrically operated cremator 
door. The trolley will then be pushed into the cremator to charging position. Both 
members of staff will then push the tray containing the remains into the centre of the 
cremator ensuring that the tray clears the front step of the cremator. If necessary, 
use the long extraction hook to push the tray further into the cremator. 
Note: During this process, there is no need for arms to traverse the cremator door 
and staff must not attempt to do this. 
The cremator door will then be closed electrically by the same member of staff. 

3. The cremation takes place overnight. 

4. On the day after the cremation, the charging trolley should be re-positioned in 
front of the cremator door with a flat fire retardant cooling tray placed on top of it. 
(Note; the temperature in the cremator at this stage will be approximately 400c and 
therefore full PPE is still a requirement). 

One member of staff will open the electrically operated cremator door and by using 
the long extraction hook, pull the tray and remains out of the cremator onto the flat 
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cooling tray. (To prevent the hook from disengaging from the tray during this 
operation, ensure that it is placed under the tray handle not over it.) 

5. A storage trolley should then be placed adjacent to the charging trolley and by 
using the long extraction hook, pull the tray containing the remains off the charging 
trolley and onto the storage trolley. 

6. The storage trolley is then transported to the designated respectable area to cool 
down (again, ensure that the travel route is free from any obstacles or slip/trip 
hazards and that any other staff in the vicinity are aware of the process). 
Note: Make sure that the area is zoned off with relevant signage and cones for 
dignity and safety. 

7. When cool, any remains should be ground down using the pestle and mortar 
provided for this purpose and the ashes placed into a suitable container and returned 
to the Funeral Director to be passed on to the family, or if requested, they may be 
dispersed in the Garden of Remembrance. 
In both instances, the details must be recorded on the Bereavement and Cremation 
Administration Record System (BACAS). 

8. If there are no ashes, the Funeral Director must be informed and these details 
recorded on the Bereavement and Cremation Administration Record System. 
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Annex H 

Aerial Photograph and Plan of 
Mortonhall Crematorium 

Production 9-1 

Production 9-2 
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Photographs of land adjacent to 
Garden of Remembrance 
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Annex J 

Opinion of Counsel 

Legislation Governing Cremation of 
Neonatal Infants, Stillborn Children 

and Foetal Remains 

Gordon Balfour, Advocate 
11 February 2014 





OPINION OF COUNSEL 

for 

MORTONHALL INVESTIGATION 

in relation to 

LEGISLATION GOVERNING 
CREMATION OF NEONATAL 

INFANTS, STILLBORN CHILDREN 
AND FOETAL REMAINS 

I have been asked to provide an Opinion setting out the development of Scots law in 

relation to the cremation of neonatal infants, stillborn children and foetal remains. I have 

also been asked to consider the legislative provisions in relation to the ashes from such 

cremations. I will discuss each category in turn. 

NEONATAL INFANTS 

In the category of neonatal infants, I will consider those infants who are bom alive but 

die before the age of 28 days (a definition derived from the Human Tissue Authority, 

Code of Practice 5, para. 119). 

No specific provision has ever been made in the legislation for the cremation of neonatal 

infants; such cremations are governed by the same legislation as for any other deceased 

person. 

In the case of neonatal infants, it is likely that their parents will make arrangements for 

the cremation or burial of the body. However if no suitable arrangements for the disposal 

of the body are otherwise being made, responsibility to arrange the cremation or burial 

falls on the local authority (section 50 of the National Assistance Act 1948; Secretary of 

State for Scotland v Fife CC 1953 S.C. 257). The local authority also has responsibility 

for organising the cremation or burial of any deceased person who was in its care, 
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including any child being looked after by that authority (section 28 of the Social Work 

(Scotland) Act 1968). 

Cremation was not commonly used as a method for disposing of human remains in 

Scotland until the latter part of the nineteenth century, the first crematorium in Scotland 

being opened in 1895 (Stair Memorial Encyclopaedia of the Laws of Scotland, vol. 3, 

Burial and Cremation at para. 501). Thereafter, legislation on cremation was passed in 

the form of the Cremation Act 1902. The 1902 Act made provision for the local council 

to provide crematoria and stipulated that human remains were not to be burned in any 

such crematorium until it had been certified for that purpose (section 4). The term 

"crematorium" was defined as being "any building fitted with appliances for the purpose 

of burning human remains" (section 2). The 1902 Act authorised the Secretary of State 

to make Regulations on matters including "the maintenance and inspection of crematoria, 

and prescribing in what cases and under what conditions the burning of any human 

remains may take place, and directing the disposition or interment of the ashes..." 

(section 7). Such Regulations are supported by criminal sanctions (section 8). 

In 1928, the Secretary of State made Regulations in accordance with his power under 

section 7 of the 1902 Act (No. 41 of 1928 at page 417). The 1928 Regulations were 

replaced by the Cremation (Scotland) Regulations 1935 (although the 1935 Regulations 

were in broadly the same terms as the 1928 version), 

amended) remain in force. 

Cremation (England and Wales) Regulations 2008. 

The 1935 Regulations (as 

In England and Wales, the current regulations are the 

The 1935 Regulations regulate the provision of crematoria (regs 1 to 3). 

provision is made for the certification of new crematoria in section 1 of the Cremation 

Further 

Act 1952. 

Of more significance for present purposes, the 1935 Regulations also regulate the 

circumstances in which individual cremations are to take place. The death must be 

registered (reg. 6). An application for cremation must then be made in the prescribed 
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form (reg. 7). The application must be made by an executor, or the nearest relative, of 

the deceased unless a satisfactory reason is given as to why it is made by someone else 

(reg. 7(2)). A medical certificate confirming the cause of death will usually be required 

before the cremation can take place (reg. 8); in any event the Medical Referee will not 

ordinarily authorise the cremation unless they are satisfied that the cause of death has 

been ascertained (reg. 12). The cremation of the body of any neonatal infant would 

require to comply with these provisions. 

Although the Regulations envisage that applications for cremations will ordinarily be 

made by the executor, or the nearest relative, of the deceased, in practice I understand 

that the application is often by made by another person, such as the funeral director. I 

also understand that, in some situations, the application for cremation might be made by a 

person from the hospital involved in the care of the deceased. I understand that such 

applications by funeral directors or hospitals are routinely accepted by crematoria. 

From a legal perspective there are two methods by which a funeral director or hospital 

might make an application for a cremation. The first would be if the executor or nearest 

relative of the deceased were to appoint the flmeral director or hospital to act as their 

agent and to make the application on their behalf. I do not understand this to be the 

means by which a funeral director or hospital would ordinarily make an application. The 

second, and more customary, method would be for the funeral director or hospital to 

make the application in accordance with the proviso to regulation 7(2). The funeral 

director or hospital would state on the form that they had been appointed in that role, and 

crematoria appear to accept that as being a satisfactory reason under regulation 7(2) for 

the application to have been made by someone other than the executor or the nearest 

relative. By proceeding in this way, the application for cremation is not signed by a 

relative of the deceased; indeed the relatives would not necessarily be aware that any 

such application form had been completed. 
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The 1935 Regulations make specific provision, at regulation 17, for the disposal of ashes. 

The correct interpretation of the term "ashes" is considered in the Joint Opinion I have 

prepared with the Dean of Faculty. 

The Regulations (as amended in 1967) provide a number of possible means of disposal of 

any ashes: 

The starting point is that the ashes "shall be given into the charge of the person 

who applied for the cremation if he so desires". In accordance with regulation 

7(2), the person making the application may be the executor or the nearest relative 

of the deceased. It would appear to be implicit that the crematorium ought to ask 

that person whether they would wish to be given the ashes. In practice, the 

position is perhaps rather more complicated. As I mentioned above, I understand 

that applications are often made by a funeral director or a hospital. The 

consequences of this are considered below. 

Regulation 17 continues "If not, they shall be retained by the Cremation Authority 

and disposed of in accordance with any arrangement made with the said person". 

"Cremation Authority" is defined as meaning "any burial authority or company or 

person by whom a crematorium has been established." Accordingly, if the person 

who applied for the cremation does not wish to be given the ashes, the 

crematorium should dispose of them in accordance with any arrangement made 

with the person who applied for the cremation. It seems to be implicit in this 

provision that, even if the person applying for the cremation does not wish to be 

given the ashes, their wishes regarding the method of disposal must nevertheless 

be sought and respected. 

Regulation 17 continues that "in the absence of any such arrangement they shall 

be decently interred in a burial ground or in land adjoining the crematorium 

reserved for the burial of ashes or shall be scattered thereon". This means that it 

is only in circumstances where the person who applied for the cremation (i) does 
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not wish to be given the ashes, and (ii) does not come to an arrangement with the 

crematorium about the means of disposal, that the crematorium has the choice of 

the means of disposal, either by burial or scattering in the stipulated locations. 

There is one element of this part of regulation 17 which perhaps deserves 

particular comment. The regulation stipulates that the options available are that 

Accordingly the the ashes "be decently interred... or shall be scattered", 

qualification of decency applies only in relation to the interment of the ashes, not 

to their being scattered. This is perhaps an idiosyncrasy which arises out of the 

manner in which the provision has developed; the words "or shall be scattered 

thereon" were amended into the Regulations in 1967 (although the discrepancy is 

also to be found in regulation 30(3) of the 2008 Regulations in England and 

Wales). It is conceivable that this reflects an intentional differentiation between 

interment and scattering; nevertheless it might be appropriate for consideration to 

be given to this apparent anomaly. 

Regulation 17 also makes provision for the eventuality that the ashes have not been 

This would arise in those uplifted from the crematorium within a reasonable time, 

circumstances where the person who applied for the cremation has expressed a wish to be 

given the ashes but has not collected them from the crematorium. In those circumstances 

the crematorium can provide the person who applied for the cremation, whom failing the 

nearest surviving relative or executor of the deceased, with two weeks' notice that the 

ashes will be interred or scattered. 

If the application for cremation has been made by a funeral director or a hospital, this 

might introduce some complications (probably unintended) into the process for disposal 

of ashes. In the event that the application is made by a funeral director or hospital, the 

person to whom the ashes ought to be given in the first instance, should they so desire (in 

accordance with regulation 17), is the funeral director or hospital. It follows that the 

implicit obligation on the crematorium to ask the person who applied for the cremation 

whether they would wish to be given the ashes means that the crematorium ought to 

ascertain the wishes, not of the relatives of the deceased, but of the funeral director. 

5 



Alternatively, should the funeral director not express a desire to be given the ashes, the 

person whose wishes regarding the method of disposal should be respected is, again, the 

funeral director or hospital. 

In this regard, I have been supplied with an example of the Application for Cremation 

form ("Form A") which was in use by Mortonhall Crematorium in 2008. This includes, 

on the reverse side of the form, a number of sections which do not form part of the 

statutory style form. This part of the form is headed "Particulars to be Supplied by the 

Funeral Director" and includes, at section 5, an opportunity to "State which of the 

following courses is proposed in reference to the Ashes after Cremation". The options 

suggested bear some similarity to the options stipulated in regulation 17, but are not 

entirely in accordance with the procedures envisaged by the statutory scheme. 

Section 5 of the sample form has been left blank by the funeral director. In such 

circumstances, it seems to me that a crematorium would be entitled to proceed on the 

basis that the person applying for the cremation (namely the funeral director) has not 

expressed a desire to be given the ashes, nor has that person expressed any wish 

regarding the method of disposal. In such circumstances, the crematorium would be 

entitled to choose the means of disposal in accordance with the third option stipulated by 

regulation 17. It is possible that the funeral director had been advised that no ashes 

would be recovered following the cremation. In such circumstances, it would not be 

surprising that this section had been left blank. 

The foregoing set of circumstances suggests that there is a risk that the relatives of the 

deceased might not be given any opportunity either to receive the ashes or to direct their 

means of disposal. As the relatives had not applied for the cremation, they would have 

no statutory entitlement to choose the means of disposal. 

In England and Wales, regulation 30 makes similar provision regarding the disposal of 

ashes. One difference in England and Wales is that the regulation stipulates that the 

ashes must be given to the person who applied for the cremation "or a person nominated 
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for that purpose by the applicant". Although this might facilitate a funeral director 

stipulating that the ashes be given to the relatives of the deceased, it would not 

completely address the potential difficulties outlined above. 

The National Association of Funeral Directors has issued Guidelines for the DisposM of 

Cremated Remains. The purpose of the guidelines is to make provision for disposal of 

cremated remains where ownership is not known or is not traceable. The guidelines 

provide that "the funeral firm should satisfy itself that all reasonable efforts have been 

made to identify and trace the legal owner of the cremated remains". If this should prove 

unsuccessful, the guidelines make provision for ashes which "have been in the funeral 

firm's possession for a minimum of five years" to be scattered. Various options are given 

including (i) returning the ashes to the crematorium for scattering in the garden of 

remembrance; (ii) returning the ashes to the crematorium for scattering within the 

curtilage of the funeral home; (iii) interment in a single plot in the local 

cemetery/churchyard; or (iv) scattering the ashes at a local beauty spot. 

It seems to me that this guidance, insofar as it relates to Scotland, is consistent with the 

provisions in the 1935 Regulations only in those cases in which the funeral director is the 

party that applied for the cremation. In any other case, the Regulations envisage the 

ashes either being released to the person who applied for the cremation, disposed of in the 

manner they have directed, or retained by the Cremation Authority. There is no provision 

for the ashes to be released into the custody of the funeral director by the crematorium 

(unless the funeral director applied for the cremation or the person who applied for the 

cremation directed that the ashes be released to the funeral director). 

STILLBORN CHILDREN 

Regulation 16 of the 1935 Regulations makes specific provision for the cremation of the 

remains of a stillborn child. Although the current terms of regulation 16 were substituted 

by the Cremation (Scotland) Amendment Regulations 1967, a provision in substantially 
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the same terms had been included in the original version of the 1935 Regulations and in 

the 1928 Regulations. 

The Medical Referee is given the power to authorise such a cremation provided that (i) 

the stillbirth has been registered with the Registrar of Births, Deaths and Marriages and 

an appropriate certificate is produced; (ii) a medical certificate has been produced 

confirming that the child was stillborn; and (iii) the Medical Referee is satisfied that the 

child was stillborn. The Regulations do not expressly state that a formal application is to 

be made to the crematorium for the cremation of the remains of a stillborn child. 

Regulation 16 make no mention of an application and the forms set out in the Schedule to 

the Regulations do not include a specific form of application for the cremation of the 

remains of a stillborn child. An application might be made using Form A, however the 

wording of that form presupposes that the cremation is of a deceased person and is not 

ideally suited for use in the case of a stillborn child. 

This situation might be contrasted with the position in England and Wales where the 

2008 Regulations make specific provision for an application to be made (regs 15 and 

20(l)(a)) and include an "Application for cremation of stillborn baby" amongst the forms 

in Schedule 1. 

The term "still-born" is not defined in the 1935 Regulations. However it is defined in the 

Registration of Births, Deaths and Marriages (Scotland) Act 1965 (having initially been 

defined in similar terms in the Registration of Still-births (Scotland) Act 1938). Given 

that regulation 16 of the 1935 Regulations (as substituted by regulation 7 of the 1967 

Regulations, but not as originally drafted) makes specific reference to registration of the 

stillbirth as a precondition for cremation of the remains, it would seem reasonable to 

construe the term in regulation 16 in accordance with the definition in the 1965 Act. 

Section 13 of the 1965 Act provides that a register of stillbirths shall be kept, while 

section 21 makes particular provision for the registration of stillbirths1. Section 56 

A number of amendments to the 1965 Act will be made by the Certification of Death (Scotland) Act 2011 
when the pertinent provisions are brought into force. Those changes, so far as they relate to die registration 
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defines "still-born child" as meaning "a child which has issued forth from its mother after 

the twenty-fourth week of pregnancy and which did not at any time after being 

completely expelled from its mother breathe or show any other signs of life, and the 

expression "still-birth" shall be construed accordingly." Prior to 1 October 1992, the 

definition was by reference to the twenty-eighth week of pregnancy; the period was 

shorted by section 1(2) of the Still-Birth (Definition) Act 1992. 

Although the definition of stillborn in the 1935 Regulations is tolerably clear by having 

regard to the 1965 Act, the position is perhaps more satisfactory in England and Wales 

where the term is expressly defined in regulation 2(1) of the 2008 Regulations. 

The applicability of regulation 17 in relation to ashes obtained following the cremation of 

a stillborn child is considered in the Joint Opinion I have prepared with the Dean of 

Faculty. For the reasons set out in that opinion our view is that any ashes obtained 

following the cremation of the body of a stillborn child would fall to be treated in 

accordance with regulation 17 of the 1935 Regulations. Nevertheless, this is a matter 

which could perhaps be clarified in any future legislation. This could be achieved by (i) 

making express provision for an application process in relation to the cremation of the 

body of a stillborn child; and (ii) deleting reference to "a deceased person" from the 

regulation dealing with ashes, or by supplementing it by an express reference to "a 

stillborn child". The 2008 Regulations in England and Wales provide an example of 

provisions where the provisions regarding ashes clearly apply in relation to stillborn 

children. This is achieved by (i) providing an application process for cremations of the 

bodies of stillborn children (reg. 20); and (ii) making no reference to "a deceased person" 

in the context of disposal of ashes (reg. 30). 

A further matter which might be pertinent in the context of stillborn children concerns the 

cremation of body parts. The Cremation (Scotland) Amendment Regulations 2003 

of stillbirths, concern the certification process (see sections 26 and 27 of the 2011 Act) and create an 
offence of disposing of a body of a stillborn child, by cremation or otherwise, without the appropriate 
certificates (section 25 of the 2011 Act introducing a new section 27A into the 1965 Act). As I do not 
understand the certification of deaths or stillbirths to be in issue in the present enquiry, I do not consider 
these provisions further. 
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amended the 1935 Regulations to make provision for the cremation of body parts (reg. 

15A). The term "body parts" is defined as meaning "any organs and tissue removed from 

a deceased person during the course of a post mortem examination". It would be very 

difficult to construe this definition, and the substantive provisions in regulation 15A, as 

encompassing tissue removed from the body of a stillborn child. In England and Wales, 

the 2008 Regulations define "body parts" as meaning "material which consists of, or 

includes, human cells from ... (b) a stillborn child". Consideration ought perhaps to be 

given to amending the definition in the Scottish Regulations (and the substantive 

provisions in regulation 15A) along these lines. 

FOETAL REMAINS 

In the category of foetal remains, 1 include ail foetal tissue following cases of pregnancy 

loss before 24 weeks gestation (derived from the Human Tissue Authority, Code of 

Practice 5, para. 93). 

There is no specific provision in the legislation for the disposal of foetal remains. If the 

pregnancy has not progressed to 24 weeks gestation, the provisions in the 1935 

Regulations have no application. Similarly, the 2008 Regulations in England and Wales 

make no provision for foetal remains. 

In the absence of legislative provision, the disposal of foetal remains has been dealt with 

according to policies and codes of practice issued by various bodies. Historically such 

remains appear to have , been disposed of by maceration and sluicing. This practice was 

ended in Scotland in 1992. A letter from the NHS in Scotland Management Executive to 

Health Board General Managers dated 10 January 1992 stipulated that, subject to any 

personal wishes expressed, foetal remains "must be disposed of by incineration". This 

guidance was replaced by a letter dated 19 July 2012 from the Directorate of Chief 

Medical Officer and Public Health addressed to Chief Executives of NHS Boards which 

advised that "disposal of any pregnancy loss by way of incineration or clinical waste is 

Subject to the woman making her own personal no longer considered acceptable". 
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arrangements, it is stipulated that "the minimum standard is collective disposal in a 

crematorium". 

The foregoing guidance is largely consistent with the policy on the Sensitive Disposal of 

Fetal Remains issued by the Institute of Cemetery & Crematorium Management in 

August 2011. 

In September 2009, the Human Tissue Authority ("HTA") published guidance on 

disposal of human tissue after pregnancy loss in a Code of Practice issued in accordance 

with section 26 of the Human Tissue Act 2004. That Code of Practice applies to 

Scotland only insofar as it relates to establishments licensed in Scotland by the HTA 

under the Human Tissue (Quality and Safety for Human Application) Regulations 2007 

(see para. 16 of Code of Practice 5). Those Regulations, and the EU Directive it 

implements (2004/23/EC), concern standards of quality and safety for human tissues and 

cells intended for human applications. Accordingly, the application of the Code of 

Practice in Scotland would not ordinarily extend to the disposal of foetal remains. In any 

event, breach of the Code of Practice does not carry with it any legal sanction beyond 

being a factor in licensing decisions made by the HTA (section 28 of the 2004 Act). 

The Code of Practice itself suggests cremation as an option for disposal of foetal remains 

"providing there has been consultation with the woman or couple where appropriate" 

(para. 113). However the Code of Practice also identifies incineration as an option (para. 

115), noting that "guidance on incineration is available in the Royal College of Nursing 

guidance document on Sensitive disposal of all fetal remains". Notwithstanding this 

apparent endorsement of incineration as a practice, the RCN document (published in 

2007) states that incineration along with clinical waste "is felt to be completely 

unacceptable by health professionals working within this area". The RCN guidance is 

that "Parents should be given the same choice on the disposal of fetal remains as for a 

stillborn child." The only options identified in the RCN document are burial and 

cremation, even if the family choose not to be involved; notwithstanding the apparent 

approval of incineration as a viable alternative in Code of Practice 5, it is not identified as 
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a suitable option in the RCN guidance. It would not be a choice that would be available 

in relation to a stillborn child. It is, in any event, not permitted by the guidance issued to 

the NHS in Scotland. 

Although ashes are not specifically mentioned in the guidance issued to the NHS in 

Scotland, the accompanying notes in relation to drafting information leaflets for patients 

advise that ashes will not be available due to the absence of formed bone. Whereas the 

NHS guidance suggests that ashes "will not be available", the ICCM policy, in the 

context of the suggested terms of agreements with hospitals, states that "The hospital 

must inform parent(s) that ashes may not be recovered from cremation." This implies 

that ashes might sometimes be produced following cremation of foetal remains. Code of 

Practice 5 supports this impression, stating that "cremation of fetal tissue does not often 

produce any ashes". 

The existence or otherwise of ashes following the cremation of foetal remains ought to be 

a matter of fact; either there is some residue from the human tissue or there is not. This 

matter is considered further in the Joint Opinion I have prepared with the Dean of 

Faculty. Further complications may arise given the practice of communal cremation of 

some foetal remains. In those circumstances, any ashes that were recovered would be not 

be identifiable as relating to any particular individual. These matters are beyond the 

scope of this Opinion. In any event, the position at Scots law is that, if there are any 

ashes following cremation of foetal remains, the disposal of those ashes is not currently 

addressed in any legislation. 

Gordon S Balfour 

11 February 2014 
Advocates Library 
Parliament House 
Edinburgh 
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